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Abstract 

This study, on law and war in late medieval Italy, has two primary aims.  One is to 

review the legal tradition on war as it developed in the medieval jus commune, or common 

law, from approximately 1150-1300, and then to consider how that tradition evolved from 

roughly 1300-1450.  In general the latter period still represents a lacuna in scholarship on 

the legal theory of war, and can be addressed as a distinct period because the fourteenth 

century was a time when theory moved in important new directions.  It will be suggested in 

turn that those new directions were related to changing politics and institutions in Italy.  The 

second aim continues and reflects the first, as it seeks to better understand how legal 

arguments about war and peace were employed in practice, using Florence as an example.  

The study finds that these legal arguments found their most important role in diplomacy.  

Florentine diplomatic records, as well as legal opinions (or consilia) on inter-city disputes, 

will help to examine the complex nature of that role.  In general it will be seen that the law, 
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including the jus commune, was a strategic tool and an important regulatory mechanism for 

relations between political actors in late medieval Italy, though one that also had significant 

limitations. 

The first chapter introduces the material and themes.  The second treats the just war 

tradition and laws on war through 1300.  The third chapter examines legal theory on war, 

particularly in Roman law, from roughly 1300 to the early fifteenth century.  The fourth 

explores how just war arguments were deployed in Florentine political discourse between 

1230 and 1430.  The fifth chapter examines a range of legal issues related to war, as found 

in diplomatic instructions and consilia which played a role in Florentine wartime diplomacy 

from 1392-1402.  The sixth chapter is the conclusion.   
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Chapter 1 

Introduction 

  

  

This study examines the development of the theory of war in the jus commune, or 

common law, of the late Middle Ages, and considers how such legal theory was put into 

practice by the government of Florence in the same period.  In particular, the study examines 

the law on war in the fourteenth century in detail, and places Florentine wartime diplomacy 

in the context of its legal disputes and negotiations, in the period 1388-1402.  This latter 

investigation takes its lead from the outstanding work of Lauro Martines on the involvement 

of lawyers in Renaissance Florentine government and diplomacy, Lawyers and Statecraft in 

Renaissance Florence (1968).
1
  Unsurpassed in forty years, Martines‟s book brilliantly 

explores the roles that lawyers played in shaping domestic law and policy in Florence and in 

negotiating foreign treaties and disputes.  This thesis takes a somewhat different course, 

considering the development of the law itself and its role in Florentine foreign relations.  To 

this end, it brings commentaries on the jus commune into sharper focus, and examines a 

series of legal opinions (consilia) on disputes that arose during Florence‟s conflict with 

Giangaleazzo Visconti of Milan.  The aim is to shed some new light on what were 

processual and highly deliberative relations between the Italian cities in the period.  

The first half of the study concerns the legal theory of war in the jus commune – 

which comprised medieval canon, Roman and feudal law – and is intended to provide a 

foundation for the second half.  It is also hoped that the first half can stand as an 

                                                           
1
 Lauro Martines, Lawyers and Statecraft in Renaissance Florence (Princeton, 1968).   
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interpretation of the theory of war in the late Middle Ages.  There has been a good deal of 

scholarship on medieval “just war” theory in canon law and theology, beginning with 

Augustine and continuing to around 1300.
2
  But scholars for the most part have passed over 

the development of just or licit war theory, and legal theory on war generally, from 1300 

until the contributions of the Spanish scholastics in the 1500s.
3
  The omission is surprising, 

because the period saw the production, predominantly in Italy, of numerous legal 

commentaries and consilia (or jurists‟ opinions on particular cases) which touched on the 

justification and conduct of war.
4
  In particular, these commentaries on Roman law, though 

influenced by prior canon law, had a lower threshold for the justification of war, and 

maintained a somewhat greater focus on issues related to conduct.  This development was 

natural, given the paucity of guidelines for war in Roman law, and the fact that Romanist (or 

civilian) jurists in Italy remained deeply enmeshed in the government and politics of their 

various cities.  As a first aim, the study will thus examine some of these developments in 

legal theory, to give a fuller picture of the learned law on war in the late Middle Ages.      

                                                           
2
 Notable studies include Frederick Russell, The Just War in the Middle Ages (Cambridge, 1975); Peter 

Haggenmacher, Grotius et la doctrine de la guerre juste (Paris, 1983); Robert Regout, La doctrine de la guerre 

juste de Saint Augustin à nos jours (Paris, 1935); Alfred Vanderpol, La doctrine scolastique du droit de guerre 

(Paris, 1919); Roland Bainton, Christian Attitudes toward War and Peace (Nashville, Tenn., 1960); and James 

T. Johnson, Ideology, Reason, and the Limitation of War: Religious and Secular Concepts, 1200-1740 

(Princeton, 1975).   
3
 Haggenmacher, Grotius et la doctrine de la guerre juste, is one excellent exception.  On the contributions of 

the Spanish writers, in particular to theories of property rights and war in the New World, James Muldoon, 

Popes, Lawyers, and Infidels: The Church and the Non-Christian World, 1250-1550 (Philadelphia, 1979), and 

Anthony Pagden, Spanish Imperialism and the Political Imagination: Studies in European and Spanish-

American Social and Political Theory, 1513-1830 (Yale, 1998).   
4
 Particularly after 1300, copious commentaries were produced on Roman law.  There was also a significant 

increase in the number of consilia written, which is one reflection of the deep engagement of jurists in their 

contemporary society.  On consilia, see Mario Ascheri, “Il consilium dei giuristi medievali,” in Consilium. 

Teorie e pratiche del consigliare nella cultura medievale,ed. Carla Casagrande et al. (Florence, 2004), pp. 243-

58; idem, I consilia dei giuristi medievali (Siena, 1982), and G. Rossi, Consilium sapientis iudiciale: studi e 

ricerche per la storia del processo romano-canonico (Milan, 1958).  Kenneth Pennington, “The Consilia of 

Baldus de Ubaldis,” Tijdschrift voor Rechtsgeschiedenis - Revue Histoire du Droit, 56 (1988), pp. 85-92, on 

the consilia of Baldus, the most prodigious author of consilia in the Middle Ages.  
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To give some background, the first chapter reviews the just war tradition in canon 

law to the end of the thirteenth century.  There is general agreement among scholars 

concerning the content of just war theory, but various emphasis has been given to particular 

elements of it.  The influential though older work of Robert Regout tended to see the just 

war tradition in church law and theology as unchanging, and admitted the aspect of 

punishment which was at its heart.
5
  The authoritative work of Frederick Russell, The Just 

War in the Middle Ages (1975), has shown the complexity of the development of just war in 

canon law and theology, and has fruitfully explored connections between just war, crusade 

and the suppression of heretics.
6
  The broadest outlines of the tradition are as follows.  

Augustine, the essential founder of the tradition, wrote that just wars avenged injuries 

suffered, where injuries were things taken or done unjustly to the other (innocent) side.
7
  He 

added that wars should not be waged with cruel and sinful intentions, but with charity and a 

desire to correct.  The final criterion for war was “just authority,” though jurists were not 

always clear or in agreement on how it should be defined.
8
  Just cause, right intention and 

proper authority provided the basic criteria for the just war in medieval canon law and 

theology.  The Christian “just war,” which was developed to validate Christian involvement 

in warfare in late antiquity, allowed the church in the high Middle Ages to clarify its 

relationship to violence and warfare, while attempting to hold secular wars within an ethical 

framework. 

                                                           
5
 Regout, La doctrine de la guerre juste, 61ff. 

6
 Russell, The Just War in the Middle Ages; the introduction, pp. 1-15, summarizes some of these findings. 

7
 The definition in fact echoed Cicero, and perhaps other Roman sources.  On Cicero and Augustine, see 

chapter two, p. 23. 
8
 The question of proper authority will be treated in chapters two and three.  According to canon law the church 

could not shed blood, but it could call for military action, including war, and later crusade.  The question of 

which secular authorities could wage offensive war in particular was somewhat more complicated. 
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The analysis of just war theory that follows in chapter one reviews these 

developments, but two points will remain prominent.  One, echoing Regout, Russell, and 

others, is that the just cause remained very broad in theory.  It was tied to goods lost or other 

injuries suffered, but what qualified as injuries suffered was not specified, and the idea of 

war as punishment for moral violations (which the church assumed the power to define), 

remained a part of the tradition through the Middle Ages and into the early modern period.
9
  

A related point is that war could be justified as a violation of rights, which were usually 

rights in property and territory.
10

  This was in fact amplified early in the Christian tradition 

by Augustine, who held that a denial of (the right to) free passage created a just cause for 

war.
11

  Just war as a response to violated rights was familiar in medieval practice: as the 

eminent English historian William Stubbs once wrote, “the kings of the Middle Ages went 

to war for rights, not for interests, still less for ideas.”
12

  In Florence as well, the defense of 

rights will be seen to play a key role in public justifications from at least the thirteenth 

century.
13

   

  The second chapter focuses on developments to the theory of war in the fourteenth 

century.  New ideas did emerge in the period on the justification, conduct and resolution of 

war, particularly in Roman law.  However, fourteenth-century Roman law was influenced by 

                                                           
9
 Russell, The Just War, makes this point for the Middle Ages, identifying its roots in Augustine, pp. 18-26.  

James T. Johnson, Ideology, Reason and the Limitation of War, pp. 81ff, emphasizes that war as punishment 

for moral violations continued into the early modern period, particularly during the wars of religion, when 

secular rulers assumed the authority to conduct what Johnson argues were holy wars. 
10

 “Rights” generally means any legal entitlement.  Even Cicero saw war as a quasi-judicial remedy for the 

taking, misuse or violation of things the Romans lawfully possessed or were entitled to.   
11

 Most just causes for war pertained to property and person, but Augustine implied that free passage was a 

universal positive right whose violation could lead to just war.  On free passage in Augustine, see chapter two, 

pp. 25-6.  By the Renaissance and the age of European expansion, commerce could also be defended as a right 

guaranteed by the law of nations; see the conclusion.  
12

 Quoted in H. E. J. Cowdrey, “The Genesis of the Crusades: the Springs of Western Ideas of Holy War,” in 

The Holy War, ed. T. Murphy (Columbus, OH, 1976), p. 9.  This is true if applied to the public justification for 

war.   
13

 What constituted a just cause in Florentine diplomacy and public rhetoric was also broad, but a number of 

injuries and violations were usually given in public justifications. 
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some thirteenth-century canon law which subjected war to new, and newly organized, 

analyses.  The most influential canonist for later civilian views was Innocent IV, through his 

Apparatus on the Decretals of Gregory IX, a work finished around 1245.  The complexity of 

the cases presented in the Decretals led Innocent IV to define more carefully the relationship 

of the church, and that of laymen, to violence.
14

  Innocent thus outlined a hierarchy of five 

kinds of licit war, with a classification that gathered together material from Roman and 

feudal law.
15

  Drawing on Roman and feudal law was not unusual, but Innocent borrowed 

from them with particular skill and creativity, enabling him to offer a more thorough 

discussion of war than had his predecessors.  Innocent‟s treatment of war, and the shift it 

represented, will be seen as significant for later discussions of war in Roman law. 

Canon law provided a stimulus to new explorations of war and peace, but the 

problem of independent political authority was something of a stumbling block to expanded 

discussion in Roman law, particularly in Italy.  In the standard codification of Roman law, 

the emperor Justinian‟s Corpus juris civilis, the independence of medieval European kings 

or individual cities from the empire was not contemplated, and among medieval Roman 

jurists there was also uncertainty over the status of independent political entities in Europe.
16

  

By the early thirteenth century, however, nationalistic canonists in Spain and England, and 

also Pope Innocent III, began to make apparent reference to European monarchs as effective 

sovereigns in temporal affairs.
17

  Yet even with these developments in canon law, and the 

                                                           
14

 See chapter two, pp. 38-43.  Russell discusses Innocent IV and Hostiensis‟s contributions in close detail; see 

The Just War, pp. 128-79, particularly pp. 172-77. 
15

 There is signficant material on the influence of Roman law on canon law in the period, but see the remarks 

of Stephan Kuttner, “Some considerations on the role of secular law and institutions in the history of canon 

law,” in Studies in the History of Medieval Canon Law, VI (Aldershot, 1990), and generally Manlio Bellomo, 

The Common Legal Past of Europe: 1000-1800 (Washington, D.C., 1995).   
16

 See chapter two, pp. 33-34, and passim. 
17

 Pope Innocent III‟s bull, Per venerabilem, stated that the king of France did not recognize a superior 

authority in temporal affairs, while in England, for example, the canonist Alanus Anglicus accorded unnamed 
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fragmented view of hierarchy in feudal law, the Italian civilians who produced the great 

preponderance of glosses and commentary on Roman law typically accepted the emperor as 

their formal overlord.
18

  It was a legal blind spot at odds with practice, since the Italian cities 

fought amongst themselves freely and a sizable number of them were effectively sovereign 

in the thirteenth century.  Yet the period did see the beginning of broader discussions of war 

in Roman law: the jurist Accursius (c. 1182-1263), for example, noted types of just war and 

discussed property lost, at least de facto, in wars in Italy.
19

 

The second chapter argues that the critical innovation of the civilian Bartolus of 

Sassoferrato (c. 1313-1357), on the effective independence of the Italian cities, helped to 

motivate new treatments of war in fourteenth-century Roman law.  Bartolus argued that 

some cities were de facto sovereigns in their own territory, just as the emperor was (de jure) 

in his.  Here was the legal admission that a number of cities had full power over their 

territory, made in a period when a number of cities were developing into significant 

territorial entities.  A key corollary to Bartolus‟s assertion, which has not received the same 

attention, is also important.  Bartolus emphasized the point, made earlier by Innocent IV, 

that in the absence of effective  recourse to a superior authority, one could avenge injuries 

which had been suffered, on one‟s own authority.  Such was the situation in Italy, he wrote, 

where the emperor was ineffective as the superior authority and a number of cities had 

rightfully taken their causes into their own hands.  Bartolus‟s views with respect to the 

freedom of the cities and war were significant, and after him the right of independent cities 

                                                                                                                                                                                   
“secular princes” of Europe the right to make war and even (as a very rare opinion) gave that power to the 

Italian cities.  On the question of sovereignty, Walter Ullmann, “The development of the medieval idea of 

sovereignty,” Engl. Hist. Review lxiv (1949), pp. 19-43, is a concise introduction. 
18

 Venice was often considered one exception, and the Kingdom of Sicily was another.  Early Romanists had 

written of the right of the city (civitas) as a corporation to make municipal laws for itself; see Carlyle, A 

History of Mediaeval Political Theory in the West, vol. 5 (Edinburgh, 1950), p. 83, with the opinion of Irnerius, 

but this was not full independence and sovereignty. 
19

 See chapter two, pp. 52-3, 56. 
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to wage offensive and defensive war on their own authority became acceptable among 

civilians.
20

 

Indeed, Bartolus‟s contributions appear to have had an influence on subsequent 

civilian commentary.  In Bartolus and some civilians who followed him, a certain “realism” 

with respect to war appeared to emerge more clearly.
21

  Again, classical Roman law tended 

in this direction, lacking as it did criteria to evaluate the justice of a war, and assuming that 

foreign peoples would sometimes be at war with Rome.
22

  Medieval Roman law naturally 

developed in a practical direction as well, but the acceptance of licit self-help in the absence 

of an effective superior was significant.  In Bartolus‟s student, Angelus de Ubaldis (c.1330-

1400), and another jurist, Raffaele Fulgosius (1367-1427), the problem of judging between 

two sides in the absence of superior authority became explicit: both jurists expressed doubts 

over how to determine the just side in a conflict.
23

  The solution in Angelus was to assume 

that both sides were just since the objective justice was doubtful, while Fulgosius suggested 

that the victor would simply be assumed just.
24

 

New views of war emerged in a few other jurists following Bartolus, particularly 

Giovanni da Legnano (c.1320-1383) and Paolo di Castro (d. 1441).  Giovanni, a doctor of 

canon and Roman law, was influenced by astrology and Aristotelian science, and judged that 

                                                           
20

 City governments in the twelfth and thirteeth centuries sometimes angled, in legal language, to increase the 

scope of their freedoms and privileges. As Philip Jones has noted, cities might even claim merum et mixtim 

imperium, or full judicial sovereignty. By contrast, Roman law lagged behind.  Philip Jones, The Italian City-

State: From Commune to Signoria (Oxford, 1997), pp. 349-51. 
21

 “Realism” sounds a bit anachronistic since it calls to mind realism in modern international relations.  But 

these jurists did understand that there was no effective judge of disputes among the Italian cities, and some did 

not demand any justification for war other than proper authority.  However, emphasis on the necessity of 

survival or the imperatives of self-interest among political actors, common to modern realism, was lacking.  
22

 In Justinian‟s Corpus juris civilis, the classical jurist Pomponius even treated foreigners with whom Rome 

had no treaties effectively as enemies liable to be despoiled; see ch. 2, p. 54. 
23

 The possibility of bilateral justice did not receive much attention in canon law, though the canonists 

Rolandus and Stephen of Tournai considered it from the perspective of deceit; see p. 35, n. 117.  For Angelus 

on bilateral justice, and Raffaele Fulgosius, pp. 83-6. 
24

 There was also support in feudal law for the position that, given a doubtful cause, war was still licit; see 

below, pp. 62-4. 
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disorders which arose in the world were natural and often inevitable.
25

  His analysis freely 

mixed just war, astrology and biological metaphors to help explain and justify disorders and 

violence.  More importantly, Paolo di Castro, like Bartolus, wrote that when there was no 

effective superior jurisdiction self-help was licit.
26

  He explained further that before 

magistrates existed to create (civil) laws, individuals were left in the disposition of the law 

of nations, which gave each individual the right to make law for himself and judge his own 

causes.  For Paolo, the law of nations prevailed in a “state of nature” in which each one was 

sovereign, and to which each returned in the absence of effective civil authority.  Paolo‟s 

comments were striking, distantly suggesting the “state of nature” later described by Thomas 

Hobbes (1588-1679).
27

  Paolo is also significant in another respect.   He enunciated a theory 

of “just” war with classical echoes, likely those of Cicero or Aristotle, and permitting wars 

for conquest.  Indeed Paolo‟s opinions probably represent the farthest point reached in 

contemporary law from traditional just war theory.  Of course, traditional, orthodox just war 

theory persisted just as strongly in the period 1300-1500, and would for a long time.  Yet 

these new legal views on war had behind them an awareness of the problems of war and 

politics in Italy, and looked forward to some early modern appraisals of the relations 

between states.
28

 

The second chapter also treats jus commune contributions to the theory of treaties of 

peace and alliance in the fourteenth century, and opinions pertaining to the conduct of war.
29

  

Opinion in this area also built upon ideas expressed earlier, but many of the fourteenth-

                                                           
25

 On Giovanni da Legnano, pp. 87-9. 
26

 On Paolo di Castro, pp. 89-93. 
27

 Paolo did not describe this state as one of permanent war, nor treated it to a sociological analysis on the 

perils of civil disorder, nor used it as the foundation for a theory of government.  But the individual‟s rights 

(and those of a political entity) in the absence of higher or effective civil authority may look forward to some 

early modern ideas.   
28

 For brief reviews of Pietrino Belli, Alberico Gentili and Hugo Grotius on war, see the conclusion. 
29

 For these developments, pp. 96-118. 
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century contributions were new, or newly applied to the affairs of the Italian cities.
30

  

Bartolus‟s views were again important for these developments.  Innocent IV had written in 

the thirteenth century that confederations required the validation of a superior authority to be 

licit, in much the same way that licit war required the authority of a superior.  Bartolus 

countered, very consistently, that confederations among free cities did not require a superior 

authority.  He also noted that cities should be involved in peacemaking amongst themselves, 

a point clear in practice but not treated in prior legal theory.  In succeeding generations 

comments by students of Bartolus, like Baldus de Ubaldis (c.1327-1400) and his brother 

Angelus, comments of Giovanni da Legnano and particularly the Tractatus de 

confederatione, pace, et conventionibus principum of Martinus Garatus (d. 1453), gathered 

and added material on the rights and duties that should be observed in war and peace.  Some 

of the key opinions of these jurists on conduct-related issues will be discussed, not least 

because they were cited and argued in consilia written by Angelus de Ubaldis for Florence, 

which will be examined in chapter four. 

New contributions to legal theory on war were spurred on largely by contemporary 

Italian politics.  Before introducing that context, however, it is worth mentioning a few other 

factors suggested by scholars as influences on the development of theory.  One is that an 

incipient humanist culture affected, to some extent, attitudes in juristic literature.  As noted, 

Paolo di Castro and Fulgosius both relied on classical citations to support new positions, and 

some Italian jurists from the mid-fourteenth century were exposed to early humanist 

culture.
31

  The point has been made perceptively by Richard Tuck that new, and more 

                                                           
30

 For example, opinions on the ransom of captives built on thirteenth, if not twelfth, century opinions.  See pp. 

54-5, for early discussions of postliminium in the jurists Irnerius and Placentinus. 
31

 On the humanist contacts of one jurist, Lapo da Castiglionchio the elder, see the essays in Antica possessione 

con belli costumi: due giornate di studio su Lapo da Castiglionchio il Vecchio, ed. F. Sznura (Florence, 2005), 
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permissive, views on war in the Renaissance stemmed from classical culture and were quite 

important for the development of early modern theories of war and rights.
32

  While it is 

certainly true that humanism influenced later jurists like Alberico Gentili (1552-1608), 

whom Tuck examines and whom I will touch on in the conclusion, the innovations of the 

fourteenth century were based on medieval law.
33

  Tuck‟s arguments concerning changes to 

the theory of war are powerful, and it seems true that new legal views on war influenced 

early modern approaches to political theory and international relations.
34

  It appears to me, 

however, that the basis for those new, even early modern, views, dates to the medieval 

period, and can be situated more directly within the medieval jus commune. 

It has also been argued, less plausibly, that developments to the theory of war were 

strongly influenced by secular chivalric customs.  On this view, advanced by James T. 

Johnson, religious sources contributed the jus ad bellum (or justification-related) content of 

just war theory, while secular sources – based largely on chivalric codes of warfare – 

supplied the jus in bello (or conduct-related) content.
35

  But in fact codes of conduct for war 

among the knightly elite did not much influence the theory of just or licit war in the jus 

                                                                                                                                                                                   
particularly R. Fubini, “Lapo da Castiglionchio tra Niccolo Acciaioli e Petrarca. Lineamenti introduttivi a una 

biografia,” pp. 11-29.  Though friends with Petrarch, humanism does not seem to have influenced Lapo‟s legal 

work.  Nor does it seem to have influenced Paolo di Castro unduly.  In Fulgosius, while it would be quite early 

and appears to be unique, there may be some influence.  
32

 Richard Tuck, The Rights of War and Peace: Political Thought and the International Order from Grotius to 

Kant (Oxford, 2000), ch. 1. 
33

 Although even Petrarch and Boccaccio studied law early on, professional jurists tended to maintain a 

distance from humanism before the 16
th

 century and the rise of the mos gallicus.  The method of teaching in 

law classrooms can be characterized as scholastic, and legal commentaries and consilia did not usually evince 

signs of the influence of humanism.  Humanism did develop partly out of an urban notarial culture in Italy, 

however, which grew up in the shadow of the law schools and entailed a lesser legal training.  On aspects of 

humanism and the notarial culture, see Ronald Witt, „In the footsteps of the ancients:‟ the origins of humanism 

from Lovato to Bruni (Leiden, 2000).       
34

 See Tuck, The Rights of War and Peace, especially the introduction and conclusion.  Hobbes and Grotius are 

the focus of his analysis, and he draws the analysis up through Kant. 
35

 James T. Johnson, Ideology, Reason and the Limitation of War, pp. 27-33. 
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commune.
36

  The picture is also rather more complex: the jus ad bellum tradition as 

developed by the church had roots in secular Roman norms, while proper conduct was of 

course underlined by Augustine and later canon law.
37

  When canon and Roman lawyers 

turned to address conduct-related, or jus in bello, questions, they mainly worked with and 

adapted existing canon and Roman law, and imported rules from feudal law.
38

  Nor of 

course can feudal law and chivalric practice be assimilated.  As Matthew Strickland and 

N.A.R. Wright have pointed out, notable 14
th

 century treatises on war, like the De bello, 

represaliis et de duello (1360) of Giovanni da Legnano (itself a repertory of Roman, canon 

and feudal law), tried in part to regulate the customs of the gentes armorum, and attempted 

to strengthen the power of civil government over their practices.
39

  The jurists did not, 

however, succeed, and some of the battlefield practices of soldiers remained a part of 

military custom into the early modern period.
40

 

Another consideration is the impact of the Hundred Years War on juristic 

commentary and consilia on war.  Certainly the Hundred Years War transformed warfare on 

the continent and brought with it pessimism about the unity of Europe and the possibility of 

lasting peace.  But Bartolus‟s key contributions on the independence of cities in Italy – 

essentially contemporary with the early years of the Hundred Years War – grew out of 

                                                           
36

 For a good discussion of this, see N. A. R. Wright, “The Tree of Battles of Honore Bouvet and the Laws of 

War,” in War, Literature and Politics in the Late Middle Ages, ed. C. T. Allmand (Liverpool, 1976), pp. 12-31. 
37

 Augustine‟s jus ad bellum views reflected Cicero‟s where just cause was concerned.  The medieval church 

also developed prohibitions on harming non-combatants in war (e.g., pilgrims, farmers), on using certain 

weapons (crossbows), on fighting on certain days (the Sabbath, feast days), and of course maintained a focus 

on obedience and fighting with a spirit of charity, on which see Russell, pp. 22-3.  It also upheld the validity of 

oaths given to an enemy and prohibited lies and traps, at least between leaders. 
38

 Maurice Keen, The Laws of War in the Late Middle Ages (London, 1965), p. 22. 
39

 See Matthew Strickland, War and Chivalry: the conduct and perception of war in England and Normandy, 

1066-1217 (Cambridge, 1996), pp. 31-4; Wright, “The Tree of Battles of Honore Bouvet and the Laws of 

War,” pp. 26-31.    
40

 E.g., ransom and spoils, which practices changed slowly; see Philippe Contamine, “The growth of state 

control. Practices of war, 1300-1800: ransom and booty,” in War and Competition Between States, ed. P. 

Contamine (Oxford, 2000), 163-193.  Although ransom practice was accepted in the jus commune, it was not 

accepted univocally; see p. 114. 
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peninsular political observations; transalpine wars were not important for those legal 

innovations.  However, truces in the Hundred Years War did send into Italy scores of 

unemployed soldiers.  While mercenaries had been active in the peninsula for a long time 

before 1360, the second half of the fourteenth century saw an increase in mercenary 

companies, both domestic and foreign, which contributed to territorial tensions, particularly 

in Tuscany and the Romagna, and particularly between Florence, Milan, Venice and the 

Papal States.
41

  The territorial ambitions of these leading powers intensified the already 

complex diplomatic relations of the period, which in turn encouraged the creation of new 

law to address the conduct of war and peace.  To the extent that the Hundred Years War 

contributed to these peninsular conflicts, it can be said to have had an impact on legal 

developments. 

Of course it was Italian peninsular politics itself which drove the increased conflicts 

of the fourteenth century, and provide the basic background for new legal theory on war.  

This context, and the role of law in Italian foreign relations – including that of the jus 

commune – is the focus of the second half of the study.  Here, too, a word of introduction 

should be made concerning the rise of the Italian cities in the high Middle Ages, and their 

political dynamics in the fourteenth century.  In the eleventh and twelfth centuries, local 

nobles and bishops often played an important role in the governance of the Italian cities, and 

the emperor interfered often and to some extent successfully in Italian affairs until the 

fourteenth century.
42

  In the twelfth century, however, largely independent, citizen-led 

governments began to emerge in a number of northern cities, when merchant classes took 

                                                           
41

  For an overview of the development of mercenary warfare in Italy in the fourteenth century, William 

Caferro, Mercenary Companies and the Decline of Siena (Baltimore, 1998), pp. 1-14. 
42

 Philip Jones, The Italian City-State: From Commune to Signoria, offers a comprehensive overview of the 

political and economic dynamics of the twelfth and thirteenth centuries; and here see pp. 333-43. 
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advantage of lapses in customary imperial, feudal and episcopal dominion.  Rivalries 

between the independent cities in the thirteenth century were often local, and wealthier 

communes like Florence spent considerable resources to take control of and expand their 

contado, or surrounding countryside, which provided taxes and provisions.
43

  The fourteenth 

century saw a consolidation of power among the leading cities and the transformation of 

most communal governments into signories.  At the same time, the leading northern powers 

– again preeminently Florence, Milan, the Papal States and Venice – developed broad 

territorial ambitions, including fairly large swaths of northern Italy.  But the expense of war 

and the relatively equal material strength of the cities made territorial gain difficult, and led 

to careful and highly calibrated foreign relations.  As always in Italy, territory would be 

gained more easily by treaty, sale or other agreement than by military conquest. 

In this atmosphere, the law could, and did, play a key role in inter-city relations.
44

  

Treaties of alliance and peace, commercial agreements and documents memorializing 

liberties, privileges and duties, provided a basic foundation on which inter-city relations 

were built.  In the fourteenth century, as the territorial powers of northern Italy grew and 

came increasingly into conflict, agreements, including treaties of peace and alliance, tended 

to involve more parties, and became longer and more detailed.
45

  Cities, and particularly 

                                                           
43

 For a more challenging interpretation of the political dynamics between Florence and its countryside, 

focusing on the Trecento, see Samuel Cohn, Creating the Florentine State: Peasants and Rebellion, 1348-1434 

(Cambridge, 1999). 
44

 The learned law had already played a role in the commercial growth of the cities and their internal 

organization in the twelfth century.  The rise of the cities was driven by commerce, and particularly Roman 

law, with its detailed treatments of contracts, property and inheritance, offered new mechanisms for the 

accumulation and preservation of wealth.  The preeminent complexity of Roman law was of service in a 

society with significant merchant interests, and its growth in high and late medieval Italy coincided with the 

development of a notarial culture which produced an unprecedented amount of sophisticated wills, gifts and 

other legal documents for private individuals.  Philip Jones, The Italian City-State, makes brief observations on 

Roman law and the organization of government, pp. 370-74, and older economic historians, like Armando 

Sapori, Le Marchand italien au Moyen Age (Paris, 1952), have made comments on law and commerce.   
45

 One can compare Florentine treaties from 1200-1300 to those from 1300-1400: published selections are 

found in Cesare Guasti, I Capitoli del comune di Firenze: inventario e regesto, 2 vols. (Florence, 1866-1892).  
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well-organized, powerful cities like Florence, authored a large number of agreements, as 

much as possible in their own favor, and demanded their observance.  In negotiating, and 

particularly in disputing over these in the course of diplomacy, the jus commune could be a 

useful tool.  As the subject of law school instruction across Italy, the jus commune furnished 

lawyers with a common fund of legal concepts and criteria on subjects like the restitution of 

property or validity of various contracts, among many others.
46

  Certainly in the frequent 

disputes that arose from legal agreements, or in fact for any cause of dispute, the jus 

commune could have an active role to play.  In particular, this “learned law” did sometimes 

play a role in arbitration proceedings.
47

  Although probably not frequently relied on, expert 

legal opinions (consilia) rooted in the jus commune might be submitted by the parties, or 

solicited by the arbitrator from an outside jurist to decide the case.   

Florence, like other cities in the period, used the law skillfully to advance and protect 

its interests, in war and peacetime.  As Lauro Martines has shown, Florence relied on its 

cadre of trained lawyers in diplomacy, to argue eloquently for Florentine policies, as well as 

to hammer out the details of treaties and argue or give counsel on Florence‟s legal position 

in various disputes.
48

  Martines has made excellent observations on the key role lawyers 

played in governing Florence‟s subject territories as well.
49

  He has a strong view of the role 

                                                                                                                                                                                   
While a generalization, Duecento treaties were often local, featured personal pledges of service, and were less 

complex than Trecento, and particularly later Trecento, treaties.    
46

 On law school instruction, the literature is large, but see James Brundage, The medieval origins of the legal 

profession: canonists, civilians and courts (Chicago, 2008); also idem, “Teaching Canon Law,” and Andre 

Gouron, “Some Aspects of the Medieval Teaching of Roman Law,” in Learning institutionalized: teaching in 

the medieval university, ed. J. Van Engen (Notre Dame, 2000), and the large bibliography.  Beyond normal 

subjects like property and contract law, the jus commune took customary medieval practices like reprisals 

within its legal framework. 
47

 Here disputing parties would voluntarily agree to submit their dispute to arbitration and decide upon an 

arbiter or arbitrator (or a panel of them) to inquire into the issues at hand and decide the case.  On the theory of 

arbitration, see ch. 3, pp. 115-18; on arbitration in practice, see ch. 5; and p. 176 for some bibliography.  
48

 Martines, Lawyers and Statecraft, pp. 311-84. 
49

 Ibid., pp. 220-45.  Martines has used the variety of functions lawyers fulfilled to highlight the complex 

bureaucracy of Florence even in the fourteenth century, by which time the city can be considered a territorial 
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law played in Florentine territorial administration and foreign relations; even with respect to 

the latter, he finds that cities often took their obligations to each other seriously and 

followed legal forms carefully.
50

  This study generally follows that lead and also finds that 

the law had some efficacy, shaping and constraining the actions of cities.  The focus here, 

however, is on the law more than lawyers, and the substance of legal theory as applied in 

one of Florence‟s great conflicts with Milan.  The aim is to allow a closer view of the scope 

but also the real limits of the law in resolving inter-city disputes.   

As a first look at the law on war in context, chapter four will examine some of the 

uses to which just war theory was put in Florence.  It will be seen that even in the thirteenth 

century, Florentine public speeches justified the city‟s belligerent responses with reference 

to just war theory along Augustinian lines.  Elements of the just war tradition were invoked 

as well in Florentine diplomatic letters written by its humanist chancellors, including 

Coluccio Salutati (1331-1406) and Leonardo Bruni (c. 1370-1444), indicating a long 

continuity in the way that Florence approached the public justification of its wars.  In fact, 

even in his more rhetorical works, like the noted Laudatio florentine urbis (c. 1403-1404), 

Bruni could draw on an elaborate just war discourse (and his legal training) to describe the 

aims of Florentine foreign policy.
51

  Such a reading can temper the judgment of scholars like 

Mikael Hornqvist, who see in Bruni‟s rhetorical works an open imperialism rather than a 

                                                                                                                                                                                   
state.  He is careful however to separate Renaissance “states” from the modern version(s), since the Church 

formed a “second order” within the state, and territorial control (legal, fiscal, administrative), while it existed, 

was not nearly as complete as in modern European states.  See pp. 405-76.  Literature on the Renaissance state 

is also large, but see the essays in Florentine Tuscany: Structures and Practices of Power, ed. W. Connell and 

A. Zorzi (Cambridge, 2000), and those in The Origins of the State in Italy, 1300-1600, ed. J. Kirshner 

(Chicago, 1996). 
50

 Martines, ibid., pp. 374-82. 
51

 On the Laudatio, see below pp. 151-5. 
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more careful presentation of Florence‟s interventions abroad.
52

  However, just war 

arguments did not find as significant a place in internal council debates in Florence, where 

the logic of communal interest and danger, cost and benefit, usually prevailed.   

Indeed, despite the just war rhetoric, Florence‟s foreign policy was expansionist at 

key moments in the fourteenth century, and particularly in the latter half.  Florence‟s 

expansionism in the 1380s, and Milan‟s as well, set the stage for the prolonged conflict 

between the two rising territorial powers between 1388-1402.
53

  The fifth chapter of the 

thesis will re-examine this conflict, particularly from the perspective of Florence‟s 

diplomatic disputes in the period from 1392-1402.  The intention is to reconsider the role of 

the law in Florentine wartime diplomacy, and the process by which policies were contested 

and negotiated in the course of diplomacy.  War may have been a usual expedient in the 

period, but there was usually a willingness to review disputes at length within a diplomatic 

framework, and sometimes to turn to “extrajudicial” procedures like arbitration to resolve 

them.  Solutions might be temporary, and each side certainly sought its own advantage, but 

such procedural diplomatic negotiations and quasi-legal judgments, in all their complexity, 

added channels of communication in inter-city relations. 

From an examination of diplomatic sources, it is clear that Florence considered its 

relations with its neighbors through a lens of rights and obligations laid out in agreements.  

                                                           
52

 Mikael Hornqvist, “The Two Myths of Civic Humanism,” in Renaissance Civic Humanism: Reappraisals 

and Reflections, ed. J. Hankins (Cambridge, 2000), pp. 105-42. 
53

 Florence had re-established control of surrounding towns, including Pistoia and Volterra, in the 1350s and 

60s, and in the same period looked on as Pope Clement VI successfully regained possession of the Papal 

States, which bordered significantly on Florentine Tuscany.  On the Papal States in the period, Peter Partner, 

The Lands of St Peter: The Papal State in the Middle Ages and the Early Renaissance (London, 1972), is a 

standard guide.  Disputes with the Papacy eventually led to the “War of the Eight Saints” between 1375-78.  

On the war, Gene Brucker, Florentine Politics and Society, 1348-1378 (Princeton, 1962), pp. 297-335.  After 

the war, in 1384, Florence purchased Arezzo for 40,000 florins, and angered old rival Siena by laying claim to 

towns and castles uncomfortably close to it. At the same time, Florence looked on, again with anxiety, as 

Milan pushed into eastern Lombardy under its new ruler Giangaleazzo Visconti.   



17 

 

Relations between cities were often predicated on personal relationships, but fulfilling 

written promises and agreements was the surest way to measure those relationships.  Even 

small violations of treaty conditions would likely draw a response.  To enemies like Milan 

and Siena, Florence might complain of a violated sphere of influence that had been agreed 

upon by treaty, or the violation of commercial rights.
54

  Disputes of course also went beyond 

the scope of treaties.
55

  The usual response to charges of misconduct, as in this case, was to 

declare innocence, but to indicate a willingness to resolve the issue through a diplomatic 

process.  Of course there were real limits to the usefulness of the law in diplomacy, and 

diplomacy itself: disputes, and the contrary ambitions which drove them, often became so 

intractable that law and persuasion could have no great place in resolving them.  Yet the law 

deserves study as a constraint upon foreign policy, and as a key foundation for 

understanding relations between the cities, and other political actors, of the period.    

Certainly in the early years of its conflict with Giangaleazzo Visconti, Florence did 

evince a willingness to resolve disputes through diplomatic channels, but nevertheless 

pressed its claims with skill, using its top lawyers to do so.  Florence also called upon the 

services of renowned foreign jurists, whose skills and reputation might add credence to its 

causes.  In the Milan conflict, Florence secured advice from the noted jurist Angelus de 

Ubaldis, who taught in Florence in 1388 and then at Rome, Bologna and Perugia in the 

1390s, before returning to teach at Florence at least in 1398 and 1399.
56

  His legal opinions 

for some of Florence‟s wartime disputes can be dated between 1392 and 1398.
57

  In his 

                                                           
54

 Cases in which these are alleged are treated in chapters four and five.  
55

 In one case in 1394, Milan attempted to build a dam that would threaten Mantua, and faced insistent protests 

from Mantua, Florence and their other allies, who eventually prevailed; see below, pp. 182-5. 
56

 On Angelus‟s career, A. Gloria, Monumenti della Università di Padova, 1222-1318 (Bologna, 1972), pp. 

178-80.  
57

 During the 1390s, when Angelus produced some consilia for Florentine disputes, Angelus‟s famous brother, 

Baldus, was already teaching at Pavia.  See Joseph Canning, The Political Thought of Baldus de Ubaldis 
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consilia, Angelus subjected the legal questions before him to the rigors of the jus commune, 

and produced opinions which (with one exception) strongly supported Florence‟s positions.  

It is generally unclear whether the consilia were submitted to an arbitrator in formal dispute 

proceedings on Florence‟s behalf, or directly to a foreign disputant.
58

   

Angelus‟s consilia speak to the nature of Florentine diplomacy and the role of law 

within it.  In chapter four, five consilia written by Angelus and pertaining to Florence‟s war 

with Milan will be examined in their political context.  A sixth case, on a dispute between 

Pisa and Lucca during the same conflict, is included as well.  Each case offers insight into 

disputes Florence was involved with, and into Florence‟s often careful approach to its allies 

and enemies.  In the opinions, Angelus had no occasion to evaluate the overall justice of 

Florence‟s conflict (though his general opinion on bilateral justice was mentioned earlier). 

Rather, he dealt with questions concerning prisoners of war, adherents and supporters, 

reprisals against merchants and the duties of allies to provide material support for each 

                                                                                                                                                                                   
(Cambridge, 1987), pp. 1-6, for Baldus‟s career.  Angelus addressed one consilium, on a dispute with Milan in 

1398, directly to Baldus; see below, pp. 216.  As far as Angelus‟s connections to Florence, he was familiar 

with the old Florentine Cavalcanti family by 1385 (Gloria, p. 179), and seemed to maintain connections to the 

city during his travels in the early 1390s. 
58

 One consilium (no. 257; see p. 162 below), however, appears to be a consilium sapientis written on behalf of 

a Florentine court.  It was a Milanese spy case tried in Florence.  Unfortunately, I have not yet been able to find 

full record of arbitration proceedings involving Angelus, Florence and foreign disputants, so cannot say with 

assurance in what manner the consilia were submitted.  An arbitration should include a compromissum and 

sententia, instruments which commmitted and then gave a judgment to the parties in arbitration.  However, 

there is a documented arbitration for Angelus and Milan.  He wrote a consilium for a dispute between 

Montferrat and Savoy in which Giangaleazzo Visconti was named as the arbitrator; in that case, it appears that 

Angelus‟s consilium was solicited by Visconti.  The practice of a judge (here the arbitrator) requesting a 

consilium sapientis from a jurist was common, and the opinion was usually binding on the court.  For the 

consilium, see Angelus, Consilia (Frankfurt, 1575), fol. 263ra-265ra.  For reference to the case, D. M. de 

Mesquita, Giangaleazzo Visconti, Duke of Milan (1351-1402): A Study in the Political Career of an Italian 

Despot (Cambridge, 1941), p. 212, notes that Giangaleazzo stepped in as arbitrator to settle a land dispute 

between Montferrat and Savoy in the summer of 1397, in order ultimately to protect his own territory.  

Angelus‟s consilium opens by stating, “[Montferrat and Savoy submitted this] before the blessed and illustrious 

lord Duke of Milan, Count of Virtue, etc., as arbiter and arbitrator, proceeding through himself and his 

commissioners or auditors, concerning law and fact, and in fixing a sentence by his absolute power.”  Angelus 

then goes on to address the issues and decide the case.  In the consilia reviewed in chapter 5, there is no 

indication that Angelus acted as an arbitrator or on behalf of one, as there is here.  For at least two of the 

Florentine consilia, Angelus was resident in Florence (in 1398), and would not likely be accepted to decide the 

case; rather he would be writing pro parte for his client.  
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other.  In taking up these questions, he had to arrive at compelling legal interpretations, 

based on the jus commune, which might sway the other side or an arbitrator.  His 

interpretations may not have always won the day, but some of the opinions were compelling 

enough to be circulated and used by contemporary jurists.  Some evidence of this is seen in 

the fact that Angelus‟s consilia were cited in the Tractatus de confederatione, pace, et 

conventionibus principum of Martinus Garatus, a legal guide on peace, alliance and similar 

topics, written less than a half century later.  Along with indicating that there was some 

reception of his ideas, Garatus‟s inclusion of the consilia in his treatise probably reflects 

Angelus‟s reputation as a jurist for inter-city disputes.
59

  For the questions Angelus treated, 

the background legal theory in chapter three should help to allow a closer look at the 

opinions themselves. 

The most rigorous of the procedures found in diplomacy for dispute resolution was 

again arbitration, a subject which deserves more study in the age of the territorial states as 

well as that of the communes.  But it seems that a willingness to submit disputes to 

arbitration was not unusual.  This is not to say, even with the submission of consilia and the 

other trappings of legal procedure, that dispute resolution on the inter-city level was 

impartial or particularly long-lasting, or that appeals to forms of dispute resolution were 

always made in good faith; but again that the law, and as sophisticated a tool as the jus 

commune, had a role to play in containing open conflict.  Beyond arbitration itself, greater 

attention to the legal and processual nature of diplomacy in the period appears to be 

warranted, to better understand the relations between the political powers in late medieval 

                                                           
59

 Garatus in fact cites four different consilia of Angelus on the subject of confederation and adherents; see 

Martinus Garatus, Tractatus de confederatione, pace et conventionibus principum, ed. A. Wijffels, in Peace 

Treaties and International Law in European History, ed. R. Lesaffer (Cambridge, 2004), pp. 433-5, qu. 52, fn. 

132, 133, 136 and 137.  Consilium 257, cited by Garatus (fn. 132), will be examined in chapter five.  No other 

jurist has four consilia cited in the treatise. 
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Italy.  More narrowly here, such a focus will allow for a re-reading of Florentine foreign 

policy in the period of 1392-1402.  It will be argued in chapter five that Florentine policy 

was more careful and conservative, and less disorganized and fearful, than has sometimes 

been observed.
60

                  

                                                           
60

 Particularly by Gene Brucker, The Civic World of Early Renaissance Florence, pp. 102-86. 
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Chapter 2 

Laws of War and the Just War tradition to 1300 

 

 

In the twelfth century, canon lawyers began to draw together what would later 

become known as the medieval “just war” tradition.  The Church had long been concerned 

by endemic violence that pulled at the social fabric of medieval Europe, and some of its first 

coordinated efforts to stem the frequency of conflict relied on active intervention.  The most 

notable examples were the Peace and Truce of God movements, begun in the tenth century, 

in which the Church preached against violence and oversaw rituals of reconciliation between 

laymen.
61

  Although the effects of the movements were limited, they demonstrated the 

Church‟s goals of protecting its property and members, and acting as supreme moral guide 

in Europe, supported by an asserted right to define, judge and punish illicit violence.  With 

the growth, and organization, of canon law in the late eleventh and twelfth centuries, and the 

inclusion of questions pertaining to war within it, just war discussions could evolve as part 

of a growing commentary literature.  Canon lawyers thus asked, and construed answers to 

such questions, as which wars were moral and lawful to fight, which were illicit, under 

which circumstances, and for whom.  The expansion of canon law instruction across Europe 

in the high middle ages, and the creation of new papal law which stimulated it, allowed for 

                                                           
61

 For these movements, see T. Head and R. Landes, ed., The Peace of God: Social Violence and Religious 

Response in France around the Year 1000 (Ithaca, 1992), particularly H.-W. Goetz, “Protection of the Church, 

Defense of the Law, and Reform: On the Purposes and Character of the Peace of God,” pp. 259-79; and 

Thomas Head, "The Development of the Peace of God in Aquitaine (970-1005)," Speculum 74: 3 (July 1999), 

pp. 656-686; H. E. J. Cowdrey, “From the Peace of God to the First Crusade,” in The Crusades and Latin 

Monasticism, 11
th

-12
th

 Centuries (Aldershot, 1999), II, pp. 51-61, and idem,  “The Peace and the Truce of God 

in the Eleventh Century,” Past and Present 46 (1970), pp. 42-67.    
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more complex treatments of the legal theory of war.  These reached a high point in medieval 

canon law in the thirteenth century.   

In fact, medieval canonists who treated war built directly on the justifications for 

Christian involvement in warfare developed in the late fourth and early fifth centuries by 

Saint Augustine.  Early Christian writers had not been strong in their support for Christian 

participation in war, with Church Fathers including Origen and Tertullian favoring no 

Christian involvement at all.
62

  But after Christianity became the official religion of the 

Roman empire, ecclesiastics like Ambrose and Augustine felt a pressure to accommodate 

Christian precepts to Roman military requirements, and justify to Christian soldiers their 

service in the Roman army, engaged as it was in constant warfare on the frontiers.  Thus 

Augustine‟s mentor Ambrose accepted the necessity of military service in defense of one‟s 

country, and saw threats to Christianity as threats to the Roman empire and vice versa.
63

  As 

a bishop in northern Africa, Augustine also faced challenges from heretical groups which he 

accused of violence and provocation.
64

  Facing the question of Christians engaged in actual 

warfare, Augustine thus responded in part to his contemporary situation when he gave them 

a larger scope of action.  He developed Ambrose‟s line of thought by introducing language 

and concepts that were new, and his remarks would soon represent the most significant step 

in a post-Constantinian shift of orthodox Christian opinion on the question of Christian 

involvement in warfare.  Augustine‟s scattered comments on war did not form anything like 

a coherent and unified theory, but they were consistent enough, and his doctrinal authority 
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 Louis Swift, “Early Christian Views on Violence, War, and Peace,” in War and Peace in the Ancient World, 

ed. Kurt A. Raaflaub (Malden, MA, 2007), pp. 279-96.   
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 Ibid., pp. 287-88; James T. Johnson, The Quest for Peace: Three Moral Traditions in Western Cultural 

History (Princeton, 1987), pp. 53-4.  Also idem, Ideology, Reason, and the Limitation of War: Religious and 

Secular Concepts, 1200-1740 (Princeton, 1975). 
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 In particular, a faction of Donatists called Circumcellions.  For Augustine‟s response to this sect, see his 

Letter 88, in Augustine, Political Writings, ed. E. M. Adkins and R. J. Dodaro (Cambridge, 2000), pp. 147-52. 
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was sufficient to make him, through Gratian‟s Decretum, the essential guide to the subject 

for the medieval Church.     

Augustine‟s contribution to just war theory had both Roman legal and Christian 

moral components, though he was not concerned to make a distinction between them.  On 

the legal plane, Augustine wrote that just wars “were typically” defined as those which 

“avenge or punish injuries” (ulciscuntur injurias).
65

  Almost certainly influenced by Roman 

legal sources, and echoing Cicero, he defined injuries as the failure of one people to restore 

or make amends for something they took from or did unjustly to another, which would 

include the failure to punish one‟s own citizens for faults they committed against another 

nation.
66

  It is implied by Augustine, and later made clear by medieval jurists under very 

different political conditions, that war was conceived as a quasi-judicial punishment with the 

offended nation acting in its own cause.  However, there was no further explanation of 

“injuries” in Augustine, and so little limitation on what an injury could be.
67

  Augustine also 

viewed a war of immediate defense, to repel an attack, as naturally legitimate.  Like the idea 

that wars avenged or punished injuries, the defense of one‟s “homeland,” or patria, was a 

common concept in Roman law and culture, and it persisted in the legal thought of the 

middle ages.
68
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Augustine‟s contributions to Christian moral theory concerning war were particularly 

significant for subsequent canon law.
69

  Facing Biblical precepts like “turn the other cheek” 

(Matt. 5:39), Augustine shifted his attention from the external act of fighting to the inward 

disposition of the soldier.  In doing so he came to the view that the internal attitudes of 

patience and mercy could allow soldiers to fight without sinning.
70

  Although punitive, war 

could be an almost paternal act, and his approach to it was broadly analogous to that on 

heretics, where the same inward virtue protected the Christian from sin as he coerced the 

offender to return to the fold.
71

  Correspondingly, Augustine admonished belligerents to 

avoid a love of violence, cruelty and the desire for conquest in war – such evil intentions 

were “culpable,” according to Augustine, but it remained unclear if those would affect the 

validity of the war.
72

  Like Ambrose, Augustine urged soldiers to fulfill their military duty to 

their homeland, and did not counsel any form of physical restraint toward the enemy until 

the conclusion of a war.  Nor did he attempt to distinguish innocent from guilty, or 

noncombatant from combatant in the course of a conflict.
73

  His various comments were 
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thoroughly insufficient to deal with the issues of conduct in war, but they reflect his primary 

interest in justifying Christian involvement.
74

  

With his emphasis on the inward disposition, and a renewed focus on the wars of the 

Hebrew Bible, Augustine‟s view of war could be more expansive than that of his 

predecessors.  Most significantly, he affirmed that wars against the enemies of God were 

just and necessary, adding to the category any wars “ordered” by God.
75

  He added 

elsewhere that it was not permitted to question such wars, which were fought to strike fear 

into men or suppress their arrogance.
76

  In another example from his Quaestiones in 

Heptateuchum, the Israelites waged an offensive war against the Amorites because the latter 

had refused to allow the Israelites free passage through their land.  The war was just, but the 

reason was not simply divine fiat.  By refusing free passage, the Amorites had essentially 

refused a right that was available by a common “law of human society” (jure humanae 

societatis) and thus could be opposed by war.
77

  Augustine did not explain this “law of 

human society,” but it would seem that he upheld free passage through another‟s land as a 
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right accorded by the law of nations (jus gentium).
78

  It was an example that jurists would 

take up even much later, as part of a justification of war.
79

   

Augustine made no distinction in his comments between divinely, morally and 

legally just wars.  But his discussion of war in the Quaestiones in Heptateuchum is 

remarkable for justifying the wars of the Hebrew Bible partly with reference to a 

contemporary Roman legal framework.  His formal legal definition of just war, drawn 

probably from Roman law, was introduced in a passage commenting on the wars of 

Joshua.
80

  And in his discussion of the Amorites, Augustine appeared to appeal to a legal 

discourse in mentioning a common “law of human society.”  Rather than qualifying biblical 

wars, it seems that Augustine tried to make them more comprehensible, and to some extent 

more acceptable, to contemporary audiences.  Indeed, though Augustine urged that only 

necessary wars be undertaken, he believed wars could be waged to punish the moral faults 

of another people.
81

  He did not thus distinguish between an offensive and defensive war, 

and gave no full sense of the rights or liabilities of either side, either in going to war or 

conducting it.  It has to be admitted, however, that these issues were beyond Augustine‟s 

expertise and interest.  His significance lies in standing at the head of a long, and here 

inchoate, tradition of the Christian just war; in his own age he aimed to valorize Christian 

military service by introducing the idea of fighting with the proper spirit, and reinforced the 

idea that for Christians there could be morally just and necessary wars. 
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It was Gratian, an otherwise unknown Bolognese monk of the twelfth century, who 

next treated war in the Christian context extensively.  In the 1140‟s Gratian drew together 

and organized the most comprehensive set of Church canons to that time in his Decretum, 

which quickly became the leading collection of canon law.  In his long Causa 23, Gratian set 

out a number of texts, most prominently those of Augustine, to discuss the role of Christians 

in warfare and the conditions under which wars might be justly waged.  Borrowing directly 

from Augustine, Gratian held that warfare itself was not a sin; only cruelty and an 

implacable fighting spirit, a desire to harm and a will to conquer, were culpable.
82

  Likewise 

Gratian emphasized the inward attitude of the belligerent, particularly his patience, and 

compared war again to paternal love, which corrected with benevolence and benign 

asperity.
83

  For the soldier, the highest duty was obedience to his commanders; as scripture 

held, a soldier should be content with his wages, and should not fight for the sake of spoils.
84

  

Following the Augustinian line, Gratian took the return of society to peace as the object of 

war, and required that wars be fought from necessity.
85

 

On the question of what constituted a just war, Gratian offered the definitions of 

Isidore of Seville and Augustine before giving his own.  In the second quaestio of Causa 23, 

he cited a passage from Isidore of Seville‟s Etymologies, that “just wars were waged on 

edict to repel enemy attacks or to recover goods.”
86

  After citing Augustine‟s definition, 
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Gratian then gave his own version: a just war was waged on edict and avenged injuries.”
87

  

That just wars were waged on a public edict – implying in Roman law a duly constituted 

public authority – was a key element of the definition for medieval commentators.
88

  Gratian 

himself was not focused on exactly which secular authorities had the capacity to declare 

war, and other commentators would grapple with the issue more extensively, in a period 

when the legal authority of a major or minor nobleman, or a city, to formally declare war 

was contestable and uncertain.  Nor did Gratian further describe “injuries,” but again the 

term had both a moral and legal connotation.  Like Augustine, Gratian envisioned war as 

avenging injuries to the goods, persons or rights of an offended people, waged either 

immediately and in self-defense or after a period in which the offending people had failed to 

rectify their transgression.
89

  On a moral level, those who committed such crimes were sinful 

and punishing them could be a licit means of correction.
90

  

For Gratian, writing after the first crusade and aware that clerics sometimes 

participated directly in conflicts, the question of the Church‟s role in war was of the first 

importance.  Gratian generally forbade clerics from direct involvement in war, and they 
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were not allowed to shed blood, but the Church could have a role in initiating war.
91

  

According to Gratian, it could persuade or exhort the secular authorities to war (using 

persuadere and exhortari), but he also indicated that the Church could order war on its own 

authority (sua authoritate).
92

  Elsewhere, too, Gratian explicitly held that for the defense of 

the faith the Pope could summon anyone, apparently directly, to protect against infidels.
93

  

In general, Gratian clearly expected lay authorities to come to the defense of the Church 

when necessary (and he attached penalties to the failure to do so), though he did not try to 

assert the Church‟s authority over secular rulers in military affairs in general or limit their 

sphere of action.
94

   

Although Gratian offered no explicit theory of crusade that would reserve to the 

Pope control over the initiation and direction of a holy war, his treatment of heretics and 

infidels indicated that religious war was an acceptable form of punishing and correcting 

them.  One of Gratian‟s central aims in Causa 23, in fact, was to reinforce the Church‟s 

authority to correct and punish its intransigent enemies.
95

  In a more organized and 

concentrated manner than Augustine, Gratian‟s treatment of heretics and infidels in this 
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section focused on coercion and force as a means of correction.
96

  Like Augustine, he cited 

the conflict of the Israelites against the people of Ai as an example of divinely commanded 

war, and maintained that the Church had God‟s authority to punish the wicked on earth.
97

  

Such malefactors, particularly the rebellious, schismatics and heretics, were a threat to the 

faithful and themselves, and religious authorities – the bishops and ultimately the pope – 

were responsible for their discipline and return to orthodoxy.
98

 

Concerning the jus in bello, or conduct in war, Gratian did not comment extensively, 

but he did include brief texts in four important areas: faith given in war, the status of non-

combatants, third-party aid and the distribution of spoils.  All of the opinions would become 

standard points of reference and be widely accepted in the medieval jus commune.  For the 

first, when faith was promised to an enemy (e.g., a promised safe passage, truce or indeed 

peace), it had to be upheld.  Absent any specific promises, the ambushes, stratagems and 

ruses that were frequently used during warfare were all legally acceptable, and Gratian 

quoted the Hebrew Bible in support.
99

  On the status of non-combatants, Gratian repeated 

the Church‟s position from the Peace of God movement that clerics, monks, preachers and 

their converts, merchants, women and the unarmed poor were ordinarily protected from 

violence on pain of penance or excommunication.
100

  This was hardly ever, if at all, legally 

enforced, but with Gratian the notion became a part of the canon law tradition.   
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Gratian also validated the aid given to associates or friends under attack, stating that 

those who did not help to repel an attack, but could have, were at fault as much as the actual 

attackers.
101

  The example given was of personal aid, and Gratian did not apply it to third-

party aid in war, though by a simple extension of the principle later jurists would justify 

third-party aid explicitly, as a moral duty whose negligence would give rise to some level of 

culpability.
102

  Finally, on the question of spoils, Gratian adduced a passage influenced by 

Roman law which held that spoils gained in war should go to the prince, who could in turn 

distribute them to soldiers according to merit.
103

  As jus in bello discussions these were slim 

beginnings in canon law, but Gratian‟s opinions would become standard positions in the 

learned law, as it expanded its focus on conduct in the fourteenth and fifteenth centuries.
104

 

Canonists after Gratian followed his interpretation of the just war while frequently 

trying to clarify (not always successfully) or expand the analysis.  Additions and variations 

were formulated by the Decretists, the commentators on Gratian‟s Decretum, whose 

substantial output dated from the publication of the Decretum, around 1140, until the early 

thirteenth century, and the Decretalists, who commented most importantly on Pope Gregory 

IX‟s collection of Decretals, published in 1234.  Like the growth of legal commentaries in 

general, these discussions of war and violence responded to a perceived need to amplify 

Gratian‟s ideas, particularly as canon law instruction spread quickly in the twelfth century 

and as the Church took a more aggressive role in the enforcement of Christian orthodoxy.  
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The Decretists and Decretalists continued to refine the relationship of the Church to violence 

and war; the Decretalists in particular would go beyond their Decretist predecessors to 

identify various levels of licit public violence and their appropriate limits. 

Rufinus, a Bolognese canonist who wrote one of the early commentaries on the 

Decretum sometime before 1159, treated war, its proper authority and effects, at some 

length in his Summa Decretorum.
105

  The basic keys to the just war were again proper 

authority, just cause and right intention.  Rufinus admitted that it was not sinful for laymen 

to go to war in order to defend themselves against injuries or to inflict (just) punishment, as 

long as war was waged by legitimate public authorities.
106

  As for all jurists, “injuries” 

remained general.  Rufinus repeated the Augustinian idea that wars had to be fought in the 

proper spirit, and then made explicit a point that was assumed in Augustine and Gratian, that 

the enemy should deserve the war.
107

  If in doubt, the adversary was to be presumed guilty 

and deserving of retribution.
108

  Here again there was no clear distinction between a 

subjective moral culpa and an objective legal injuria that would give rise to war, and again 

no difference delineated between offensive and defensive war.  It was not clear either that 

the guilty side had any rights, even of defense, and certainly had no measure of the just 
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cause, which could only operate unilaterally.
109

  Rufinus also affirmed that in a just war the 

victor could justly take the power and place of the defeated side.
110

 

The question of authority necessary to undertake war received more notice in 

Rufinus than Gratian.  Rufinus wrote that the only public authorities who could declare war 

were principes, an ambiguous term that translates “princes,” but in Roman law denoted 

exclusively the Roman Emperor.
111

  In medieval Europe, however, it might refer to any 

European king, and possibly include princes or other nobles.  The ambiguity in meaning was 

related to a key question in medieval Roman and canon law, namely, whether the kings 

(dukes, or other nobles) of Europe, although formally part of the Roman Empire, were in 

any sense legally independent of it, and able, for instance, to declare war on their own 

authority.
112

  The juridical problem had little or no reference to political reality during most 

of the middle ages, but the question was a powerful remnant of classical Roman legal 

thought, revived by the Carolingian empire and emphasized again after the recovery of the 
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Corpus juris civilis in the eleventh century, which conceived of the Emperor as the lord of 

the world (dominus mundi) and Europe as subject to him.
113

   

The question created more anxieties for conservative Romanists than canonists, but it 

remained deep in the wellspring of medieval thought.  Like Rufinus, many canonists left the 

question of who had legitimate authority to declare war rather unclear.
114

  However Rufinus 

added three criteria to his definition of legitimate public authority which offered some clue 

as to his intention concerning princeps.  Such authority had to be instituted (circularly) by 

someone with the public authority to do so, “like the Emperor or his prefect and ones 

similar,” the person had to be a layman, and had to govern laymen.
115

  With his first 

criterion, and without specifying “ones similar” more clearly, Rufinus suggested that there 

were a number of legitimate public authorities who could declare war.  In general many 

canonists wrote of princes in the plural, and they were realistic enough to accept some level 

of hostilities among nations, feudal nobles, and even cities.  However, exactly which and to 

what extent political actors could engage in hostilities autonomously was an enduring 

question in the medieval jus commune. 

Another early gloss on Gratian, by a Bolognese master named Rolandus, also 

considered the just cause with respect to the legitimate authority of one side, and the fault of 
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the other side.
116

  Rolandus did not explicitly include as just causes immediate defense or the 

recovery of goods, which was a kind of gap in the analysis, but interestingly he took the war 

of the Israelites against the Amorites as a war of self-defense, thereby broadening the scope 

of defense.
117

  In Rolandus, and at Bologna around the middle of the twelfth century, the 

analysis of war also emphasized elements like war as just deserts.  On the other hand, in a 

French gloss from the same period, the Summa Parisiensis, Gratian was adhered to more 

firmly.
118

  In this latter work the criteria for the just war were Gratian‟s, namely, that war 

should be waged on an edict and for the recovery of goods lost or to punish injuries 

sustained.
119

  The author also followed Gratian closely in areas which would find wide 

agreement among canonists in this period: he affirmed that wars had to be fought in the 

proper spirit, and evil doers (including heretics) could be compelled to reform.
120

         

The Parisiensis, like Rufinus, named the princeps a legitimate authority able to wage 

war, but was unusual in allowing that a city could wage war.  The Parisiensis held that if a 

city (civitas) “had cause,” it could fight against another city, occupy and garrison it.
121

  This 

was outside the scope of classical Roman law, which did not conceive of individual cities, 

and certainly not ones under the empire, as having the power to wage war.  Even if princeps 

was not taken to mean the emperor alone, canonists in this period did not argue that a city 
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could licitly declare war on its own.
122

  One canonist who did support the Summa 

Parisiensis to some extent was the noted Huguccio, who diluted his approval by writing that 

cities could licitly wage war if they had first been granted that authority by the emperor 

(princeps).
123

  The Parisiensis also noted another category of licit public violence short of 

formal war, which was directed against pirates and bands of robbers.
124

  This referred to a 

principle of Roman law that these groups – in general brigands (latrunculi) – were a kind of 

common criminal, and thus did not wage war licitly and could not enjoy licit material gains 

from it.
125

  The attempt to identify and set within a legal framework various kinds of public 

violence was an important project, and one which thirteenth-century Decretalists would 

undertake to a greater extent than their decretist predecessors. 

In the first part of the thirteenth century the theory of just war received a more 

systematic treatment.  Building on distinctions made by the Spanish canonist Laurentius 

Hispanus, the important Summa de casibus of Raymond de Peñafort, written probably in the 

1230s, organized the criteria of the just war under five main headings:  persona (person), 

auctoritas (authority), res (thing), causa (cause) and animus (mind or intention).
126

  In order 

to wage a just war all the five conditions had to be fulfilled: the person waging war had to be 
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a layman, and it was to be waged on the authority of a prince; the thing or object of the war 

had to be the recovery of things taken or the defense of the homeland; the cause had to be 

immediate necessity; and the intention had to be virtuous rather than wicked.  With 

Laurentius Hispanus and Peñafort the authority of a prince was preserved and more attention 

was paid to the traditional causes of war, defense and property lost.  While canonists before 

Peñafort may not have imagined a limit to the right of spoils in a just war, Peñafort affirmed 

that anything taken from the enemy in a just war became the victor‟s, but added that what 

was taken should be “according to conscience” in recompense for damages suffered.
127

  The 

contributions of Laurentius Hispanus and Peñafort reflected a broader trend among 

thirteenth-century canonists toward more detailed descriptions of just war.   

The thirteenth century saw, on the canonistic side, the most important developments 

for the theory of war.  This was made possible by the publication of the Decretales, which 

Pope Gregory IX commissioned and then made the official body of canon law in 1234.  The 

new collection of law gave broader scope to discussions of violence and war, especially with 

the inclusion of a decretal of Innocent III under the title De restitutione spoliarum.
128

  The 

case under discussion there pertained to the illicit possession of property and the power of 

the rightful owner (the Church) to retake possession, with or without a judicial order, and by 

force if necessary.  It was a situation that often gave rise to hostilities among individuals, 

families and nobles in the middle ages, and was perhaps the most common cause for legal 

appeal amid or after hostilities.  As the Church was frequently deprived of property illicitly, 
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the canonists turned to Gratian and Roman law to defend its right to use force.  In turn they 

were led to consider questions of war in greater detail. 

Among the greatest commentators on the new decretals was Sinibaldo de‟ Fieschi, 

who himself became Pope Innocent IV in 1243, and whose Apparatus in quinque libros 

decretalium was cited by nearly all subsequent canonists.  In his comments on De 

restitutione spoliarum Innocent IV carefully weighed the rights of war and violence.  On the 

question of authority, he held that only a prince who did not have a superior (princeps non 

superiorem habet) was able to declare a full war.
129

  This was an important contribution to 

theory because it gave a somewhat clearer definition to the term princeps, and probably took 

its cue from relatively recent papal law.
130

  In particular, it appeared to draw on the papal 

bull Per venerabilem, issued in 1202 by Innocent III, which acknowledged that the king of 

France recognized no superior authority in temporal affairs.
131

  As the thirteenth century 

progressed, jurists from Spain, France and England, especially, tended to assert at least the 

de facto independence of their kingdoms from the Emperor by writing that their monarchs 

recognized no superior, and were sovereigns in their own kingdoms who established all laws 

and declared war.
132

  Innocent IV‟s formula of a prince qui superiorem non habet thus 

echoed these recent developments in legal and political theory, and probably referred to 

these independent monarchs. 
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Beyond this addition concerning princely authority, Innocent IV laid out in his 

comments on De restitutione spoliarum a hierarchy of licit public violence which went 

beyond the traditional Decretist analysis of just war, and also influenced later discussions on 

issues like reprisals and the enforcement of jurisdiction.  On the highest level, Innocent 

recognized the full public war waged by a prince who had no superior.  Innocent only 

mentioned this war in passing, but it corresponded to the public war declared in Roman law 

by the Emperor (now in Innocent other sovereigns were possible candidates).  Somewhat 

strikingly, in this example Innocent did not add the familiar criteria of just cause or just 

intention from canon law, but enunciated the classical criteria of proper authority and public 

declaration.
133

  In classical Roman law captured soldiers also became slaves who forfeited 

their civil rights, regaining them on release or escape according to the Roman law or right of 

postliminium.
134

  Innocent did not follow Roman law here, noting that slaves could not be 

taken in war.
135

   

Although Innocent IV did not invoke the just war criteria, it is best to assume that he 

understood just cause and intention to be present in this kind of war, which allowed him to 

focus on identifying various kinds of licit war and violence.  On the next level, Innocent 

held that a subordinate could appeal to his own superior in order to wage a war that he could 

not wage on his own authority.
136

  Presumably this had reference to the feudal practice of 

applying to an overlord (not necessarily the highest sovereign) in order to make war.  

Innocent allowed recourse to this mode of war to recover goods taken or rights violated, 
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which did not differ from the view of war recently outlined by Raymond of Peñafort and 

stretching back to Cicero.  Besides the appeal to a superior to go to war, there was also self-

defense against immediate (incontinenti) violence, which was available to all without the 

authority of a superior.
137

  A fourth kind of licit public violence was termed an “exercise of 

jurisdiction,” where a lord or nobleman was able to pursue rebellious or lawless subjects, 

and all those who helped them.
138

  Innocent termed this hostilities or a mere battle 

(praelium).  In none of these cases of limited war could those captured be enslaved, and only 

in the case of a war waged as an exercise of jurisdiction could additional property be taken 

as punishment beyond what had been taken originally.
139

 

Finally, Innocent made reference to reprisals, in which a victim sought a judicial 

order licensing the recovery of goods or rights violated by a foreign subject.
140

  In the case 

of reprisals the victim‟s own judge could authorize the victim to retake, by force if 

necessary, what he had been deprived of, if justice was denied by the foreign judge or 

officials.
141

  Innocent importantly added that if there was no judge before whom the victim 

could attain justice, then the victim was able to recuperate his lost goods on his own 
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authority – a point that the jurist Bartolus of Sassoferrato would later reinforce.
142

  Reprisals 

were a self-help remedy usually pertaining to commerce, which found favor with 

governments and endured for centuries in Europe; but in the late middle ages the practice 

was first inserted into the legal framework of the jus commune.  Innocent‟s effort to 

legitimize categories of limited war, like reprisals and the exercise of jurisdiction, 

represented a step in the medieval jurists‟ attempt to bring war within a quasi-judicial 

framework.
143

  For all of these wars Innocent reminded that the violence had to be moderate 

and not excessive, a reference to the standard of self-defense in Roman law in which the 

defender had to reply with a “moderation of blameless force.”
144

  With his complex 

treatment, Innocent, probably more than any other canonist, pushed the legal discussion of 

war in new directions, and ones more intent on the legitimate scope of various kinds of 

hostilities. 

Innocent‟s reference to the Roman war also highlighted the double nature of relying 

on Roman law in a medieval analysis of war.  On one hand, the conception of war in Roman 

law featured the slavery of captives and lacked the just war criteria: it only really shared the 

notion of a highest public authority.
145

  In consequence, it had to be adapted both by 

civilians and canonists to fit the assumptions of the morally just war of medieval law, but it 

could never fit beside it with much ease.  On the other hand, concepts from Roman private 

law greatly enriched the canonistic analysis of war – as it enriched many other areas of 
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canon law – and allowed for greater precision in identifying different types of licit violence, 

their proper authority and scope.  In Innocent‟s analysis, the reference to Roman war raised 

questions about its relation to just war theory; but his use of Roman law in discussing the 

standard of moderation in self-defense, as well as familiar tenets from the Roman analysis of 

despoiled property, allowed him to treat the decretal before him in a comprehensive way.  

There was certainly in Innocent the influence not only of Roman law but also feudal law, 

and even municipal law insofar as it legitimized practices like reprisals.  Innocent was very 

willing to use all the tools available to him to describe just and licit wars, and advanced the 

discussion somewhat beyond the broad assertions of moral culpability and right intention. 

In fact the Roman analysis of despoiled property was key to Innocent‟s argument.  

The case Innocent discussed pertained to the use of violence by churchmen to eject 

Templars from a bishop‟s property, and it gave Innocent the opportunity to argue that 

rightful possession was never lost by the bishop and that a right to expel by force was valid 

even for ecclesiastics.  Someone who takes property openly or clandestinely, or by force, 

possesses it naturally but does not thereby acquire a civil title to it, Innocent pointed out, 

with reference to Digest 41.2.
146

  Further, he noted, even if the Templars had taken up 

possession while ignorant of the owner, if they did not return it after being warned by the 

owner, force could be used licitly to eject them.
147

  It was justifying the defensive actions of 

these ecclesiastics that led Innocent to consider self-defense generally and then the other 

categories of licit public violence.  Roman law served as a bulwark behind the whole 
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analysis, used in constructing the categories and guiding the comments.
148

  In this Innocent 

is representative of the Decretalists, insofar as they delved more deeply into Roman law to 

add new analysis to their commentaries.   

Another interpretation, by Innocent IV‟s great contemporary Hostiensis, rivaled 

Innocent‟s treatment in its detail and was as versed in Roman law, but appeared to strike a 

more conservative tone.  Hostiensis‟s discussion, contained in his important Summa of 

around 1253, and in his revised Lectura on the Decretals finished around 1270, upheld the 

just war tradition and reflected traditional moral qualms about the frequency and injustice of 

inter-Christian violence.
149

  Hostiensis set up his own complex schema of wars but only a 

few could be just.
150

  The first was again the “Roman war,” but here it was limited to war 

against infidels, which were called just.
151

  Another just war was the “judicial war,” waged 

on the authority of a judge who was punishing the contumacy of one party.
152

  In theory this 

would seem to include reprisals, since Hostiensis did not demand that the judge should have 

jurisdiction over all the subjects and the case he pronounced upon.  The other two licit or 

just wars were similar, and essentially allowed only for the defense of associates, self and 

possessions, and Hostiensis stressed that the license of a judge should always be sought 
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 On Hostiensis‟s conception of war, cf. Regout, pp. 72-75; Russell, pp. 129-30, 141-43, and Haggenmacher, 

pp. 110-111, 261-262. 
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first.
153

  Like Innocent IV, Hostiensis noted that this defensive war should be made with a 

moderate amount of blameless force (cum moderamine inculpatae tutelae), the standard for 

licit self-defense. 

In fact, Hostiensis‟s treatment of war bore some similarities to Innocent‟s, and he 

was willing to grapple with issues like obedience to a feudal overlord in war and the 

execution of jurisdiction.  Hostiensis wrote that if war was not made on the edict of a prince 

but was otherwise just – which meant for the defense of goods or the restoration of one‟s 

rights – then either the war was an execution of jurisdiction, in territory over which the party 

moving war had legal control, or it was not.
154

  If the lord‟s subjects had become 

contumacious rebels, then the lord, and anyone he licensed, could seize them and their 

property as an exercise of jurisdiction.
155

  Rather than call this kind of war a praelium, as 

Innocent had done, Hostiensis termed it a guerra.  Otherwise a war against non-subjects, 

made without the authority of a prince, could be undertaken for the defense of goods or 

rights.  However, consistent with his opinion that the warrant of a judge should be sought, 

Hostiensis noted that wars were to be presumed unjust unless the moving party was able to 

prove otherwise.
156

  He did not specify the court or authority to whom the case would go, 

but elsewhere noted that the pope had supreme authority to judge such secular affairs.
157
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One important branch of just war theory developed by canonists was the theory of 

holy war or crusade.  Although it is generally outside the scope of this study, it merits a brief 

comment, as an important dimension of the canonistic tradition on war.
158

  The first crusade 

was undertaken over forty years before the writing of the Decretum, but Gratian‟s self-

appointed task was compiling and harmonizing existing canons rather than constructing new 

theories, so he himself did not theorize the legality of holy wars in the east.  He did lay the 

foundation, however, for a theory of offensive war against heretics and infidels by asserting 

the authority of the Church to defend against, punish and correct them.  Decretists following 

Gratian in the twelfth century sided with the idea that heretics could be forcibly led back to 

orthodoxy, and some believed that infidels, like heretics, could be despoiled of their 

property wherever they were.
159

  This touched the question which would most exercise 

Decretalists on the subject in the succeeding generation, and amounted to a way of asking 

whether holy wars were always licit, and whether infidels had the right to hold any lands in 

the east or west. 
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As with other issues related to war, the most influential canonistic analyses came 

from the pens of Innocent IV and Hostiensis.  Innocent was the most important voice 

supporting the position that infidels could rightly hold and govern their own lands, and 

rejected the idea that infidels qua infidels were liable to war.
160

  By implication infidels were 

entitled to wage a just war for the immediate defense of their legitimate lands.  But Innocent 

was in agreement with all other Christian writers that the Holy Land in and around 

Jerusalem was the property of the Church and Christians generally, and any Christians could 

make war to recover it.  The argument depended on an explanation of why the Church had 

dominion over the Holy Land, and Innocent supposed that it had been consecrated Christian 

by the life and death of Christ, and had also been passed to the Church by the Roman 

emperor through the Donation of Constantine.
161

  Nor were infidels left completely free and 

unmolested in their own lands, because Christians had a right to send missionaries among 

them in order to convert them.  The pope, further, as the ultimate arbiter of the moral order 

on earth, had a right to punish infidels anywhere for perversions of the laws of nature (which 

could include any number of improper or “barbaric” social customs), and could depose 

infidel rulers for persecuting any Christians in their lands.
162

  Innocent reserved to the pope 

alone the power to use force against infidels and order crusades, a far-reaching power of 

intervention that amounted to a kind of legal jurisdiction over infidels.
163

  He lastly argued 
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that infidels had no right to reclaim lands that they held formerly and had lost, and naturally 

could not missionize among Christians as Christians could among infidels.
164

 

Innocent‟s approach to infidels shared a few characteristics with his approach to war 

generally, where independent sovereigns did exist and had at least some powers to make 

war.  Hostiensis was the outstanding exemplar of the conservative line, though somewhat 

less so than on first glance.  For Hostiensis, infidels could have no just dominion, 

jurisdiction or government over any lands.
165

  Infidels were sinners and the pope had the 

categorical right to depose their rulers and take their lands.  Hostiensis then mitigated his 

position somewhat, writing that infidels who acknowledged Christian overlordship should 

be allowed to keep their lands.
166

  And missionizing should be the first and main method of 

conversion and not violence or crusade, though these various means were exclusively the 

pope‟s prerogative.  Although debate on the possibility of territorial sovereignty for infidels 

continued on into the early modern period, canonists usually kept to the terms of the 

medieval debate as set by Innocent and Hostiensis.
167

  Leaving behind the question of 

whether infidels could in general hold lands or not, the Holy Land was certainly Christian, 

and war for it was essentially a just war for the recovery of property to which they had just 

title.  Of course the discussions on war in and directly after Innocent also represented the 

                                                           
164

 Ibid., p. 12. 
165

 Ibid., p. 16. 
166

 Ibid., p. 17.  Hostiensis said further that although the pope could deprive infidels of their lands, including 

those in which they had jurisdiction over Christians, he should not unless there was a great cause for doing so.  

Hostiensis, In primum [-sextum] decretalium librum commentaria, to X.3.34.8, n.21 (Venice 1581; repr. 

Torino 1965, II fol. 428va): „Imo et si male tractent christianos potest eos privare possesionem iurisdictionem 

et dominium, quod super eos habent.  Sed hoc non nisi ex magna causa…‟ 
167

 In the sixteenth and seventeenth centuries, however, writers added arguments to the legal and moral 

discussion concerning European relations with the non-Christian world.  Some justified the conquest of the 

new world in Aristotelian terms, as the natural right of the strong over the weak, while others applied a more 

utilitarian theory, which held that land not in use (in this case unused by natives of North America) could be 

appropriated by those who could use it (in this case the English); on these issues, Richard Tuck, The Rights of 

War and Peace: Political Thought and the International Order from Grotius to Kant (Oxford, 2000), pp. 16-

77, 166ff.; cf. Muldoon, Popes, Lawyers and Infidels, pp. 105-58. 



48 

 

fullest expression of the Church‟s claim to authority over crusading activity, and a claim – 

which came down intact to the early modern period – to ultimate control over the non-

Christian world.   

Beyond the canonists, though heavily influenced by their approach, theologians like 

Thomas Aquinas also commented importantly on war in the second half of the thirteenth 

century.  Indeed Aquinas‟s formulation of the just war in the Summa Theologiae (c. 1266-

1273) is the medieval approach that has come down most readily to modern students of the 

just war tradition.
168

  But his definition was fashioned from traditional elements of canon 

law.  It included the familiar principles that war should be fought on the authority of a 

sovereign, with a just cause and right intention.
169

  Concerning the sovereign, Aquinas wrote 

of princes in the plural, holding that to such highest authorities pertained the care of the 

commonweal (reipublicae).
170

  This reflected a trace of Aquinas‟s political Aristotelianism, 

since as in Aristotle the assumption was of a plurality of political communities which aimed 

to preserve themselves and in which the temporal ends of men were actualized.  Aquinas 

allowed that defense of the common good and commonweal sometimes required making 

war against internal and external enemies.
171

  The idea of protecting the commonweal was 

essentially no different than the stress Roman lawyers placed on the defense of the patria 
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(assuming there could be multiple patriae), but now the idea could be strengthened from 

another source. 

The canon law on war, between the time of Gratian and the fourteenth century, did 

not separate itself from the criteria of just cause, proper authority and intention, but did 

develop to address more specifically different levels of licit violence, their proper rights and 

limits.  First, in the Decretists‟ glosses and commentaries on Gratian‟s Decretum the 

analysis of war tended to fit a general picture.  War was to be waged in immediate defense, 

for the recovery of goods lost, injuries suffered or rights violated, and generally intended to 

punish the offender for his transgression.  The notion of “injury” remained quite unspecific 

(though legal in origin), and gave a broad scope to offensive war.  In the shadow of the idea 

of punishment and correction, was also the notion that an enemy could deserve war for a 

moral fault: the fault, if severe enough, might itself be an injury (as with a “perversion” of 

natural law, or indeed intransigent disobedience to Church law).  In the case of an offensive 

war to redress an injury and punish the offender, the requirements of justice temporarily 

overrode those of peace, though both would be restored at the conclusion of the war.  War 

was only just on one side, and some called into question the right of the unjust side to defend 

themselves.  The question of authority was also problematic, with some canonists wishing to 

reserve war to the emperor (or the authority of the pope) as much as possible; though the 

view that multiple independent powers could declare war certainly grew in the thirteenth 

century.  

With the publication of Gregory IX‟s Decretales, which invited refined commentary, 

the analysis of war could become more complex.  Innocent IV assigned the proper authority 

for a full public war to a prince who had no superior.  There was somewhat less emphasis in 
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the Decretalists on the idea that war should punish the transgressor or that moral faults 

should be punished by war (at least within Europe).  Instead, they outlined more specific and 

limited kinds of war, and showed an early willingness to handle the issues in a more 

practical way.  This movement away from a focus on the essential moral justifications for 

war and towards treatment of particular rights and obligations in various hostile contexts 

was influenced by Roman and feudal law, which naturally dealt with issues like obedience 

to one‟s lord in war and the rights of a property owner facing the despoliation of property.  

But with Innocent IV and Hostiensis, the canonists reached their deepest point of 

engagement with issues related to war.  In the fourteenth century, Roman lawyers would 

move the analysis forward with greater interest.   

Quite different from canon law, there was in the Roman law available to the 

medieval jurists very little sense of the morally just war.  The Corpus juris civilis of 

Justinian accepted wars as natural phenomena which sometimes occurred among different 

societies, and attached no necessary moral value to them.  The law assumed that wars openly 

declared by the Emperor and made on his express authority were licit, and did not seek to 

explain the aims of his wars or their causes.  A famous passage at the beginning of 

Justinian‟s Digest (D.1.1.5) did address the origin of war, observing that wars were first 

introduced into human society by the law of nations (or peoples: jus gentium), which also 

introduced the division of society into various peoples or tribes, and ushered in the rise of 

governments, property rights, commerce and similar foundational social developments.
172

  

War thus appeared as a natural development of society and inseparable from it.  Further, the 
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law of nations was usually identified by medieval civilians as “secondary” natural law, or 

that part of natural law which pertained to humans and governed their conduct as a 

species.
173

  Descending in this way from nature, and proximately from the law of nations, 

war appeared as a sanctioned aspect of human relations.  A passage of Justinian‟s Institutes 

suggested that at least part of the law of nations developed simply from the developing 

needs of human society, but that passage did not alter the medieval jurists‟ reading of the jus 

gentium.
174

 

The medieval reading of the origin of war in Roman law could be seen to accord to 

some extent with Christian doctrine, concerned as it was with God‟s justice.  Even the 

foundational Augustinian view, that government and war were necessary and just on account 

of the sins of mankind, could be made to harmonize with the legal reading of war as from 

the law of nations and natural law.  A definition of natural law given by Franciscus 

Accursius (c. 1182-1263), author of the standard medieval gloss on the Corpus juris civilis, 

was broadly representative of how civilians equated the law of nations with that part of 

natural law pertaining to humans, and deriving ultimately from God.  Accursius discerned 

four distinct kinds of natural law.  First was Mosaic law, followed by the “instincts” of 

nature (or what was common to all animals, “like procreation and the raising of young”), 

then the law of nations (specific to humans), and finally praetorian law.
175

  Accursius simply 
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gave an assurance, which became typical among medieval jurists, that the law of nations 

could not introduce into society a wicked principle or institution, so that the origin of war 

was just.
176

  By implication illicit wars came accidentally, from the faults of men alone, and 

were punished by just wars.
177

  More classically, however, and apparently without further 

concern, Accursius named the wars of the Roman emperors as licit, as well as those fought 

to repel injuries.
178

 

For the civilians, holding to a Roman law in which the emperor was the sole 

legitimate political authority, the question of whether war beyond the Empire and that of 

truly independent political entities in Europe was licit, was often answered equivocally or in 

the negative.  But the civilians were eventually more responsive to the realities of 

contemporary practice, and grappled both with the theoretical question of war among 

European powers and the practical issues pertaining to it.  For his part, Accursius followed 

Roman law (D.1.1.3) in allowing a right of self-defense against attack, which was available 

to all individuals by the law of nations.
179

  Accursius then exhorted: “„fight for the 

fatherland [patria],‟ as Cato said,” as an example of the devotion subjects or citizens owed, 

with the suggestion that fighting for one‟s patria, at least in defense, might be a duty under 

                                                           
176

 Accursius, Glossa Ordinaria, to D.1.1.5, v. ex hoc iure (ed. cit., I col. 17), „Ergo ius gentium iniquum est, 

cum iniquum inducat.  Sed dic, quod dicit de bello licito…”   
177

 In fact, medieval civilians struggled with the idea of how unjust wars could have come from the law of 

nations.  Giasone del Maino (1435-1519), summarized some of the disagreements earlier jurists had on it, in 

his comments on D.1.1.5.  Jurists often argued that unjust wars came “occasionally” or “consecutively” from 

the law of nations; see Giasone del Maino, In primam [-secundam] Digesti veteris commentaria, to D.1.1.5 

(Venice 1579, fol. 8ra). 
178

 “...ut indicto a populo Romano vel Imperatore…item dicit de bello indicto ad iniuriam propulsandum…‟   

It was problematic from a just war perspective to assert that the wars of the emperor were ipso facto just, but 

Accursius did not explain the example further. 
179

 D.1.1.3: „Ut vim atque iniuriam propulsemus: nam iure hoc evenit, ut quod quisque ob tutelam corporis sui 

fecerit, iure fecisse existimetur, et cum inter nos cognationem quandam natura constituit, consequens est 

hominem homini insidiari nefas esse.‟ 



53 

 

the law of nations.
180

  Though Accursius did not define patria here, elsewhere he 

acknowledged that there were kings “not subject to the emperor.”
181

  However, even if there 

were some independent kingdoms within Europe, the status of Italian cities in relation to the 

empire remained unclear.  On this key problem, Accursius seemed to think that (at least 

most) cities could not wage public war, though might engage in some level of hostilities, 

including strict self-defense.
182

     

The material in the Corpus juris civilis relating to war pertained almost exclusively 

to military law, and that largely addressed the duties and rights of soldiers.  Their essential 

duty was of course service and obedience, and Digest 49.16 was largely concerned with 

punishments for deserters and other infractions of military discipline.  The most important of 

the rights discussed was that of postliminium, which generally concerned property lost in 

war and soldiers taken prisoner.
183

  As to property, Roman law held that at least territory 

which had been taken by an enemy and later recovered by the Romans should return to the 

former owner.
184

  For soldiers, the law decreed that a captured Roman soldier lost his civil 

rights, including the ability to make a will, and his marriage was dissolved.  The Romans 

accepted that their soldiers became slaves of the enemy by being taken captive, and applied 
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the same rule to those soldiers they captured, so that captives lost their legal powers.  If a 

soldier was released or managed to escape to his own defenses or friendly territory, he was 

restored to the rights he formerly enjoyed by means of the jus postliminii.
185

  A Roman 

soldier would thus regain legal power over his estate and children; one exception, however, 

was marriage, which remained dissolved unless it was renewed voluntarily.
186

  As well, the 

right of postliminium existed both in times of war and peace.  The jurist Pomponius warned 

that anything which passed into Roman hands from a nation which was not bound to Rome 

by friendship or treaty would be lost to Rome, implying a state rather closer to war among 

people with whom Rome had no relations.
187

 

 Medieval civilian jurists also commented on the Roman law of postliminium.  The 

jurist Irnerius, one of the forces behind the revival of Roman law in the middle ages, and 

active at Bologna in the later eleventh and early twelfth centuries, discussed postliminium 

succinctly in his Summa Codicis.
188

  Like a number of early civilians, his comments on war 

were confined to the issue of postliminium, and more particularly to the practice of ransom, 

to which the jurist devoted most of his discussion.  Irnerius warned that whoever redeemed a 

soldier from captivity did not thus have legal power over him, but could accept a pledge 

until the freed captive repaid him.
189

  Presumably he supported the idea that the captive 

should uphold his promises to all parties.  Irnerius clearly accepted contemporary ransom 

practice, but did not apparently consider that captured soldiers truly became slaves.
190
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The jurist Placentinus (d. 1192), another pioneer in Roman law after Irnerius, also 

discussed the Roman law of postliminium in his Summa.  He took a classical stance in 

holding that postliminium was valid in war and peace, asserting that it would avail when a 

soldier returned from captivity to a neutral or non-enemy territory.
191

  In sticking to his text 

Placentinus preserved the view of foreign relations found in Pomponius, who believed that 

the people and goods of nations Rome was not allied to were always liable to capture.
192

  He 

also emphasized a question that required some creativity to answer in Roman law: how to 

explain the change in legal status of a captive and returned captive.  The classical jurist 

Ulpian had opined that the captive who returned should be considered never to have left; on 

the other hand, a captive who never returned was considered to have died from the moment 

he was taken captive.
193

  These were convenient legal fictions in Roman law, and 

Placentinus endorsed them as such.
194

   

 In the thirteenth century, in the standard gloss to Roman law, Accursius added 

comments on much of Digest 49.15, where postliminium is found.  Accursius identified two 

groups of people against whom postliminium, and ostensibly slavery, held good: permanent 

enemies (apparently referring to non-European nations with a history of hostilities), and 

those with whom Europe had no relations or contact.
195

  Concerning the right of 

postliminium among European nations, Accursius seemed to hold that it was not valid, in 
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particular among free peoples and sovereigns who were not subject to the emperor.
196

  

Accursius also discussed Italian cities subject to the emperor: these had no rights of 

postliminium because as subjects, and not sovereigns, their wars were illegal and merely the 

conflicts of bandits (latrunculi).
197

  Accursius acknowledged, at least, that property could be 

lost de facto in war between the Italian cities.  In one example, he supposed that his own 

horse or servant had been captured, and then recovered by someone else in Bolognese 

territory.  He noted that normally the goods would become the property of whomever 

recuperated them, since there was no right of postliminium by which they would return to 

the original owner.
198

   

If there was no material in Roman law pertaining directly to the justification of war, 

or indeed discussion of different levels of licit public hostilities and their proper authorities, 

there were important references to personal self-defense, and discussions of the defense of 

property.  The concepts laid out in these discussions could be extended to apply to political 

entities, and sometimes were, in what became a fruitful movement of concepts from Roman 

private law to early international public law.
199

  Roman law held that self-defense was 

available to all by the law of nations.
200

  In the Digest, the title D.9.2.45.4 reinforced 
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D.1.1.3, holding that “all laws and rights permit defense against violence with violence,” 

while D.9.2.5 added that whoever killed an attacker wielding a weapon was not held to have 

killed illegally.  Yet there was no sustained discussion of self-defense found in Justinian‟s 

Corpus juris civilis.  There were rather these framework comments that medieval civilians 

built upon to develop a detailed theory of their own.  The pertinent ideas evolved in 

comments on Code 8.4, concerning the interdict Unde vi, where the use of a “moderate 

amount of blameless force” was judged to be legally permissible in repelling an attacker. 

The medieval civilians considered personal self-defense generally at Code 8.4, 

developing criteria to define licit defense more exactly than Roman law had done.  They 

first raised the question of exactly what constituted a “moderate amount of force” to repel an 

attacker.  Among early jurists, Placentinus noted that a moderate amount of force meant that 

arms should not be used to expel an attacker if possible.
201

  In Placentinus a legal standard of 

self-defense was just beginning to emerge: he drew upon Digest 43.16 (De vi et vi armata) 

to mention another criterion, that defense had to take place immediately (incontinenti) and 

not after an interval – which was to say, before the defender had turned his mind to other 

things.
202

  The brief comments by Placentinus were likely influenced by contemporary 

debates, and even if they were not specific enough to be applicable to cases, they indicated 

the line of questioning jurists would pursue in the following generations. 

The jurist Azo (fl. 1150-1230), who wrote an influential Summa around 1200, 

emphasized similar rights of personal self-defense.
203

  Repulsion of an attacker again had to 
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be incontinenti, or immediate, taking place before the defender turned his mind to other 

business.  Azo modified Placentinus by asserting that arms could be used in defense only if 

used by the attacker (where arms could include rocks), and considered whether a weak man 

could strike a strong man first, or if he had to wait to be struck before retaliating.
204

  Because 

the first blow could be the last, Azo wrote, a defender had to wait only until the would-be 

attacker sought or threatened to attack with arms before he defended himself or his 

property.
205

  In Azo the example of the “weak” defender, which would become common in 

later arguments, resulted in a right to strike first when threatened. 

Odofredus, a Bolognese jurist who died before 1265, also decided in favor of the 

defender.  He argued that more than an equality of arms, an equality of persons (in other 

words, strength) had to be observed.
206

  As a result, a weak man was licensed to use arms to 

repel a stronger though unarmed man.
207

  Odofredus agreed with Azo that a “threat of force” 

was sufficient to strike first, but noted that it was necessary to know the exact circumstances 

of the case, to judge whether injury was inflicted in defense or revenge.  On the question of 

immediate defense, he raised the issue of licit pursuit, but answered in the negative: if the 

defender pursued the attacker after the latter was repelled, it was assumed to have been done 

with a mind to revenge and not defense.
208
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In the later thirteenth century the jurist Jacobus de Ravanis (or Jacques d‟Revigny) 

(d. 1296), furnished a more permissive interpretation of self-defense on the questions of 

striking first and pursuit.  He agreed with his predecessors on a few issues that were 

apparently becoming received opinion: a weak man was able to defend himself with arms 

against an unarmed but stronger man, and a defender did not have to wait to be struck; 

rather, “the threat of arms” was sufficient to strike first.
209

  However, the “threat of arms” 

was expanded in Jacobus to include the reputation of the would-be attacker.  If the attacker 

had a reputation for violence and promised to attack, or was a soldier who unsheathed his 

sword, it was licit to strike first.
210

  On the issue of flight, Jacobus went beyond Odofredus, 

writing that the defender was not required to flee even if he could, provided that flight would 

be dishonorable (as it would be for a soldier, he added).  Even further, the defender could 

licitly pursue and attack the assailant, if the attacker might return to attack again.  Jacobus 

used as an example Saracen raids, where attacks came in waves alternating with retreats; 

notably, the bold analysis relied on an analogy between personal self-defense and broader 

military defense.
211

 

The fuller analysis of self-defense found in Jacobus represented a steady expansion 

of the subject in juristic commentary from at least Placentinus onward, motivated certainly 

by doubts and questions that arose in law classrooms and to some extent courtrooms.  

Certainly also, Jacobus‟s offer of broad defensive protections to would-be victims of 

personal violence was granted with a view to limiting the frequent violence of late medieval 

society.  But by admitting that it might be dishonorable (almost certainly for noblemen) to 

flee an attack, he reintroduced the idea of honor that was at the heart of revenge violence.  
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That jurists could countenance the dictates of honor and permit defenders a full scope of 

action against attackers is not very surprising; when applied to states, however, it reinforced 

the notion that they could respond very robustly to a full range of alleged injuriae.
212

 

The discussion of defense at C.8.4 in fact originally concerned the defense of 

property.  Medieval civilians found it necessary again to go beyond the Roman text in order 

to offer strong powers of defense to owners threatened with expulsion.  Code 8.4 granted to 

lawful property owners (by which was meant land and domicile) the right to use a moderate 

amount of force to eject attackers immediately, which was the same standard that applied to 

personal defense.
213

  In Roman law, if the owner did not act immediately in defense of 

property, he could still have legal recourse to the interdict unde vi, a summary order granted 

by a judge to recover possession.  But the unlawful possessor could also go for an interdict 

unde vi if he was forcefully re-expelled by the rightful owner or possessor.
214

  The thrust of 

the law was to limit self-help and induce victims to seek an interdict.  Medieval jurists, on 

the other hand, responding to the realities of a contemporary society in which forcible 

ejection from property and self-help recovery were common, and in which legal orders for 

restoration could be ineffectual, often gave fuller scope for self-help remedies.  They did not 

specifically allow a greater use of force than was permitted in Roman law, but the jurists did 

extend the meaning of incontinenti to include a greater period of time, in a legal maneuver 

probably meant to accommodate contemporary practice. 

Placentinus was an early voice for broadening the definition of incontinenti to 

accommodate self-help.  He wrote that an expelled owner could wait to gather his friends 
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together in order to expel the despoiler from his property, without specifying a period of 

time for it.
215

  Jacobus de Ravanis, writing over a century later, concurred, noting that 

someone expelled from his rightful property could gather his friends for a year (and even 

after) and return to recapture his property by force, without needing an interdict.
216

  But 

because Roman law did not contemplate anything like a year for recuperation, the jurists had 

to present novel reasoning to extend the meaning of incontinenti.  Placentinus and Jacobus 

found their analogy in the Roman law on adultery, where a husband who caught his wife and 

lover in flagrante delicto could kill the lover first, before capturing and killing his wife some 

hours later if she had escaped.
217

  Pushing a few hours to a year was a leap, but mutatis 

mutandis it seemed reasonable enough in Jacobus‟s legal view. 

Such an interpretation, of course, bordered on licensing private war.  While it may 

have been realistic as a self-help remedy in a period when forcible ejection and private war 

were common, the legal interpretation was not universally accepted among civilians.  

Odofredus, for one, came out strongly against such an interpretation of incontinenti, asking: 

“why will it not be licit for me up to the month, or to the year, to expel you from possession 

of my estate, because perhaps…I can only do so because I have called together my 

friends”?
218

  He answered with an awareness of the possibility of escalating violence: “this 
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is not licit for me, because from it a great tumult may occur and many evils could arise.”
219

  

As was often the case with questions of medieval violence, the jurists found themselves 

forced to choose between permitting self-help remedies that might threaten the social order, 

and demanding restraint that could leave victims without defense.  The overarching problem 

was the availability of a reliable court system in a given area, and the actual enforceability of 

court decisions. 

 Finally, feudal law also added a number of directives to the discussion on war.  Like 

Roman law it saw no inherent moral peril in hostilities, and focused not on justification but 

the specific rights and obligations of vassals to their lords.  There was, however, an 

important section – though pertaining again to the obligations of vassals – which canonists 

and Romanists cited frequently in discussions of justification.  The section was Domino 

guerram from Title 28 of the Libri feudorum, the medieval collection of feudal law.  There it 

was argued that a vassal was obligated to help his lord in a war that was known to be just, 

and also one whose justice was doubtful.
220

  If the war was known to be unjust 

(irrationabiliter), then the vassal was bound to aid his lord in defense but not offense – if he 

did not wish.
221

  This was significant, and struck against canon law not only by permitting 

participation in a certainly unjust war, but by holding that defense was always a right and 

actually a duty.  According to two jurists, Oberto and Gerardo, the vassal should not lose his 

fief if he refused to help his lord in an unjust (offensive) war.  But “others” said that a vassal 
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ought always to help his lord, without distinction.
222

  There was, however, one caveat, that a 

vassal was in no way bound to help an excommunicated or banned lord, being in that case 

freed from all bonds.
223

  The optional character of helping a lord in an unjust war, or the 

duty to help without regard for the war‟s justice, of course ran counter to canon law, but 

exerted an influence over jurists, and would continue to do so in the fourteenth century, 

when determining the justice of a given war was acknowledged by some Roman jurists to be 

very difficult.   

 Another important section of feudal law was naturally more in keeping with the 

canonists‟ desire to place limitations on warfare.  This was the feudal obligation for vassals 

to bring their conflicts before a king, judge or peers.
224

  Thus the Lex corradi was also a 

frequent citation in discussions of war, used by canonists and Romanists to remind vassals 

of their duty to seek legal and not armed recourse.  If one party had any benefits from the 

king or had been invested by the king, the case was accordingly to be tried before him.
225

  

And if two equals both asserted that a fief was theirs, whether they agreed on who invested 

them with it or did not, the case was to be decided by a judge or arbiter.
226

  Innocent IV and 

particularly Hostiensis had made similar demands for recourse to a judge.  Although the 

Church sometimes claimed jurisdiction over matters pertaining to war, writers like Innocent 

and Hostiensis certainly saw that secular, feudal jurisdiction was the usual means by which 
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smaller, local wars should be prevented.  The idea of an appeal to a higher superior was 

itself originally an acknowledgment of feudal principles of law. 

The view of warfare, its justification, obligations and consequences, was certainly 

different in Roman and feudal law than canon law.  While Roman law had no real sense of a 

morally just war, feudal law rested on a system of obligations between overlord and vassal 

which tended to overrule strong considerations about the justice of a cause.  Although very 

different in their orientation, they both influenced the canon law on war, and were 

influenced by it in turn.  Canon law adopted ideas, for example, on moderate self-defense, 

despoliation of property, and recourse to a superior to adjudicate disputes, which enriched 

the analysis of war.  A rich fund of ideas primarily from Roman, but also feudal, law helped 

jurists like Innocent IV and Hostiensis to describe war in greater detail, which they did by 

identifying different kinds of hostilities and defining their proper scope, as part of a process 

by which jurists attempted to bring war into the legal framework of the jus commune.
227

 

Though the three laws influenced and borrowed elements from each other profitably, 

they could not merge into a single, seamless tradition within the jus commune.  Elements 

from each would always fit incongruously beside the others.  This was particularly true for 

Roman law, which had to adopt assumptions about just war that were foreign to it, and 

which was further impeded by its own assumption on the universal authority of the emperor.  

However, Roman law would find exceptionally creative commentators in the fourteenth 

century, and in a period when innovative commentary on war declined in canon law, 

civilians were stimulated by a number of legal issues in the contentious and expanding city-

states of Italy.  War was one of the important issues that Romanists faced, and they were in 
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fact called on to give legal opinions on particular cases.  The Roman lawyers saw no need to 

replace the theories of just war from canon law, but some civilians took up new attitudes – 

or at least made explicit their assumptions – on the justification of war, and worked out more 

detailed analyses on issues like truce, alliance, confederation and ransom. 
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Chapter 3 

War and peace in the fourteenth-century jus commune 

  

 

In the fourteenth century the impetus to develop the legal theory of war, and in some 

cases to take it in new directions, came primarily from Roman law and civilian jurists.  In 

the thirteenth century, in the work of Innocent IV and Hostiensis, there was already to be 

found a broader scope to discuss various kinds of violence, but canonists in the fourteenth 

century did not have reason to move further from the foundations of the Augustinian 

tradition.  It was the Roman lawyers (though some had degrees in both laws) who took up 

questions related to war with greater interest, not least because they played a central role in 

the legal and institutional organization of the Italian cities, and remained intensely engaged 

in urban society.  Noted civilians travelled the judicial circuit as judges and lesser 

magistrates, helped reform city statutes and offered legal opinions to city governments on 

questions ranging from conflicts of jurisdiction to taxation.
228

  Trained lawyers also took 

part in city government and served as ambassadors, in which role they participated in 

foreign disputes, including questions of war and peace.   

 It was thus not surprising that these civilian lawyers, attuned to the needs of 

contemporary Italian society, would be able to adapt the theory of war to independent cities, 
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particularly those of northern Italy.  A number of Italian cities of course had been effectively 

independent for a long time, but medieval Roman law had been ambivalent about that 

freedom at best.  It will be a primary argument of this chapter that the legal contributions of 

the jurist Bartolus of Sassoferrato, asserting the political independence of a number of 

Italian cities, had natural and important consequences for the theory of war, and derived in 

part from observations on the lack of an overarching authority in Italy.  Bartolus recognized 

that in many cases it made little sense to maintain that cities were subject to the empire in 

any but the most formal way, and that as de facto sovereign polities those cities were free to 

make war.  The just war criterion of intention was essentially dismissed by Bartolus, and the 

legal view that war was often a necessary form of self-help became more explicit in the 

work Bartolus and some contemporaries.   

 In keeping with his view on free cities, Bartolus also modified tradition by arguing 

that cities were free to make peace and federate among themselves.  In fact Bartolus and 

jurists following him penned a number of opinions on questions related to peace, truce and 

alliance which were applicable to, and generally arose from, the Italian context.  As on war, 

juristic thought on peace and alliance produced by the Roman lawyers often took its lead 

from canon law, but new questions arose from practice in the fourteenth century which 

stimulated new responses.  In this regard, consilia, or legal opinions written for actual cases, 

could play a role, and some of them developed new theory on questions of war and peace 

which in turn influenced the commentary literature.  As well, the rising territorial city-states 

of the fourteenth century, including Florence, Venice and Milan, were aided by the 

formation of new law that could be applied to their increasingly interwoven relations.  With 
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the jus commune and its evolving law on war and peace, jurists took possession of a shared 

lexicon with which to debate the competing claims of their cities.   

 Discussions on war among Roman lawyers were often concentrated in commentaries 

at D.1.1.5 by the fourteenth century.  Indeed, this important section, concerning the origin of 

society, war and property, remained an important locus and saw discussion move in some 

new directions.  The Romanist Cino of Pistoia (1270-1336/7), for instance, articulated a 

notion of human social development which featured elements of the Christian and 

Ciceronian traditions.  One of Cino‟s descriptions for the origin of society derived from the 

Augustinian account which held that after man‟s fall, his wicked nature required the restraint 

of laws and government.  Cino wrote: “when races, on account of the unpunished license of 

their crimes, subjected their liberty to justice, it was necessary that man was put over man, 

for whom laws were given.”
229

  The idea of subjecting one‟s liberty (or having it subjected) 

to just government on account of man‟s “crimes” accorded with a traditionally accepted 

medieval view of government.   

Cino also borrowed part of his account of the origin of society from Cicero.  Cino 

stayed close to his source in writing that, “anciently men lived in forests; finally, after the 

people increased they began to make coverings, houses and buildings; and thus by the 

gathering of people towns were made, camps, cities and villages, according to Tully.”
230

  

For Cicero the origin of civil society and government was natural, consequent simply upon 

man‟s sociability, changing needs and the use of reason.  Of course, the view of society at 

D.1.1.5 also accorded more easily with Cicero‟s description, in which there was no sense of 
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a moral “fall” or a human nature requiring restraint on account of sin.  The two traditions 

could be and were blended, though never perfectly; and Cino‟s inclusion of both is a 

reminder that their content importantly differs.  Indeed, the origin of civil society and of war 

could be understood in a classical and more Christian light, as a purely natural phenomenon 

and a result of man‟s fallen state.
231

  And what might be called a more classical 

understanding of D.1.1.5 would be more marked in the later commentaries of Paolo di 

Castro and Raffaele Fulgosius, where it might support a more permissive outlook on war.
232

 

Cino also enumerated four kinds of just or “licit” war, among which was that waged 

in the absence of a judge.
233

  Including this kind of war harked back at least to Innocent IV, 

who had written that in the absence of a judge one could recuperate goods on one‟s own 

authority.  In Romanists like Cino, the idea had a fuller meaning: Cino referred not simply to 

reprisals but the right to wage offensive war in the absence of a superior.  He noted the 

opinion that with the empire vacant, some jurists held that “all those who are of the empire” 

could wage war on their own authority.
234

  Cino himself concluded that war was possible 

with the empire vacant, but only in strict self-defense.
235

  As a northern Italian, Cino had in 
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mind the Italian cities, which were usually considered to be de jure a part of the Holy 

Roman Empire.  Earlier, the Summa Parisiensis also held that cities could wage war, and 

Huguccio held that with the Emperor‟s authority the Italian cities could wage war, but now 

Romanists began to contemplate more generally whether Italian cities could legally wage 

offensive war on their own authority. 

The question was also treated by Albericus de Rosate (c.1290-1360) in his 

commentary on D.1.1.5.  Albericus took parts of Cino‟s analysis verbatim, and repeated 

both the Augustinian and Ciceronian explanations that Cino gave for the origin of society.  

He also gave Cino‟s four kinds of licit or just war.  Concerning the war which was licit in 

the absence of a judge, Albericus reminded students that this “judge” was the emperor.
236

  

Again it was the Italian context that mattered.  Albericus asked whether “as canonists said” 

the Church succeeded to the place of the emperor when the seat of the empire was vacant.  

But he vigorously denied the familiar claim, writing that the Empire and Church did not 

depend on each other and one could not succeed to the other.  As a consequence, with the 

empire vacant, “arms were able to be taken up without license.”
237

  There was no assertion 

here, as there often was among canonists, that the Pope was the arbitrator of last resort in 

cases of dispute.  Like Cino, Albericus was opening a legal path for the independent Italian 

cities to justify their recourse to both offensive and defensive war.  It was here that the jurist 

Bartolus, in the next generation, would make the most important contributions. 

Bartolus of Sassoferrato (1313-1357) is notable in medieval political thought for his 

legal justification of the de facto independence of Italian cities from the Holy Roman 
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Empire.  His contribution in this respect has been studied, but merits brief review because it 

is intimately connected with the cities‟ right to wage war, and to make treaties, peaces and 

truces, on their own authority.
238

  A few jurists prior to Bartolus had observed that certain 

cities did not recognize a superior in the Emperor, but they did not openly affirm such non-

recognition legally and certainly did not create a theory to legitimize it.
239

  Bartolus on the 

other hand decided to elaborate on why cities could make valid laws and govern themselves 

autonomously.  His argument focused importantly on their law-making power.
240

  Citing 

Roman law, he argued that customary law could be made by the consent of the people alone, 

and did not require the approval of a superior.  He then argued that express consent, which 

resulted in statutory law, did not differ essentially from the tacit consent that established 

customary law, so that cities could make laws for themselves without the emperor‟s ultimate 

approval.  The consequence was that a city which did not recognize a superior in fact (as 

was fitting of a republic, Bartolus wrote), was a civitas sibi princeps, or a city which was an 

emperor to itself, exercising in its dominions the same power that the emperor exercised in 

his.  It was a powerful argument for the sovereignty of the cities, and while Bartolus held 

accordingly that it was de facto and not de jure sovereignty and that the cities were still 
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subject to the spiritual authority of the Church, it left them with the power to make laws and 

war. 

Bartolus was also willing to discuss which Italian cities had become free de facto or 

de jure to make laws and govern themselves, and he commented on the cities‟ legal 

relationship to the empire and each other.  He handled the question by trying to identify the 

different kinds of independence from the empire that various Italian cities possessed in his 

contemporary society.  The starting point of the discussion was the broader assumption, 

common to jurists, that not only Italy but all of Europe was part of the Roman empire and 

still subject to it de jure.  Bartolus did argue for European unity based on the connection 

between the Church and empire, but the real result was to offer a view of the kinds of 

political independence that existed in Europe, particularly among the Italian cities of the 

fourteenth century.  He revealed more about the status of various Italian cities than he found 

success in bringing such a range of differences into an imagined legal and cultural unity. 

He argued first that because all the kingdoms and peoples of Europe obeyed the 

Church, they were part of the Roman people and citizens of Rome, though they might assert 

that jurisdiction and dominion (or full ownership) of their territory had been conceded to 

them.
241

  This was of course the supposed unity that could contain such differences in 

Europe, but in Italy Bartolus acknowledged that the relationships of the cities to the Roman 

empire, the emperor and his laws, were complex.  The cities of Tuscany and Lombardy, 

Bartolus noted, lived according to the laws of the people of Rome (populus Romanus) and 
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admitted that the emperor was lord of all things, even if they fully governed themselves.
242

  

The Venetians on the other hand did not obey the emperor at all nor lived by Roman laws, 

but they had been granted a revocable privilege by the emperor to do so.
243

  Still others 

claimed that they had their liberty from the empire by irrevocable contract, like the lands 

held by the Church in Italy, which were supposedly transferred through the Donation of 

Constantine.
244

  Bartolus‟s examples all gave the same result: these cities and territories did 

not recognize a superior in fact.  As well, with respect to each other, some cities were 

subject to other cities.  As the jurist noted, cities subject to another could not be called a free 

people, and residents of those places were called citizens of the city to which they were 

subject.
245

   

Bartolus however allowed one circumstance in which this imagined totality of the 

Roman people and citizens of Europe would fall apart.  That case was war, and it first 

suggested how deeply the question of political independence was related, for him, to the 

power to make war.  Bartolus held that the kings and other independent polities of Europe, 

including the free cities of Italy – like Florence – had the power to wage public wars against 

each other, in which the belligerents became official enemies (hostes), and had the right of 

postliminium.
246

  In these wars captives legally became slaves, which Roman law had 
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validated for wars between the Romans and any foreign people.
247

  In the case of war, the 

unity of European peoples under a common Roman identity was suspended at best, and in 

effect dissolved.  As far as the point touched upon the free cities, it reinforced Bartolus‟s 

argument on civitas sibi princeps, which indicated the rights the cities possessed even 

against the emperor.  Although the point did not reflect European practice in war, it was 

striking: for the purpose of war, independent European kingdoms and free cities were related 

to each other, and to the empire, only as much as the Romans were to any other foreign 

territory.   

Bartolus incidentally did not confine himself to the relationship of Italian cities and 

western Europeans to the Holy Roman Empire, but tried to describe the relations of all 

people to the Empire, in a more disinterested way than Innocent IV or Hostiensis had.  

Beyond the cives Romani were Greeks, who believed that the eastern Roman emperor was 

the lord of the world (dominus totius mundi) rather than the western Roman emperor; 

likewise the Mongols (Tartari) held that the Great Khan was the lord of the world.
248

  

Bartolus thought that Saracens and Jews each claimed the same for their temporal lord.  

There were people federated with the western empire, like the Greeks, while the empire had 

peace pacts with the Mongols.  There were others, like the Indians, with whom the west had 

no contact and so were not either at peace or war, and those like the Saracens and Turks 

against whom war had been declared, whether permanently or not Bartolus did not 
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comment.  Clearly there were competing claims to world sovereignty.  Bartolus followed for 

a moment the long legal tradition that held the Roman emperor to be the dominus mundi, by 

suggesting that it might be heretical to deny it.
249

  But he also noted that there were foreign 

people who were “properly” foreign.
250

  Bartolus assumed with classical Roman law that 

entities beyond the empire (at least de facto, like ones within it) could be free, federated or 

hostile, and make war and peace. 

Bartolus‟s real focus of course was contemporary Italy, and he consistently defended 

the war-making powers of the free Italian cities on the grounds of the independence he had 

articulated.
251

  When he took up the question of war in his Tractatus represaliarum, Bartolus 

indicated the important connection between political independence and war, implying that it 

was possible in Italy because of the emperor‟s inability to intervene effectively in Italian 

politics or settle disputes as their highest judge.
252

  He did not deny the rights that the 

emperor had in Italy, but indicated the weakness of his position.  This was the other side of 

the civitas sibi princeps argument: on questions of war, Bartolus highlighted not the cities‟ 

power to make law but the “lack of access to the judgment of a superior” (non potest haberi 

copia superioris) for disputes, which left cities free de facto to defend their own rights and 
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property, and even to wage retributive, offensive war.  The introduction to the Tractatus 

represaliarum gives a description of the position in which Italy found itself: 

 

The cause for reprisals was neither frequent nor daily in that time during 

which the Roman empire thrived in its proper state: recourse was had to it [the 

empire], just as to the highest monarch, and so the doctors of laws and ancient 

interpreters of the law did not discuss this matter. But afterwards our sins merited 

that the Roman empire should lie prostrate for a long time, and kings and princes 

and also cities, particularly in Italy, did not recognize a lord in temporal things, at 

least de facto, wherefore recourse to a superior for [redressing] injuries could not 

be had…
253

 

 

Bartolus was here discussing reprisals, which were usually commercial retaliations for a 

failure to do justice; however, reprisals were considered a species of limited war and shared 

with public war the same principles.
254

  For Bartolus, the act of disobedience, or non-

recognition of a superior, seemed to assume the prior condition that the empire had been for 

a long time “prostrate” or ineffective as an area of legal or political control. 

Bartolus reinforced the principle of self-help for Italian cities elsewhere in the same 

treatise, offering an example of why access to a superior was not available: 
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[I]t is asked, how it should be understood that access to a superior cannot be had?  

Response: whenever access cannot be had, neither by law nor in fact, because 

there is none, then it is clear…[or] whenever access can be had by law, but not in 

fact.  Example: the emperor is presently in Germany, and by law he is the 

superior, nevertheless in fact these parts are not in obedience to him.  Or, in the 

March [of Ancona] he [the emperor] is the rector for the holy mother Church, but 

in fact nothing is, on account of the occupation of tyrants, so that it seems access 

to a superior cannot be had.
255

 

 

 

Not all cities were free de facto on account of the emperor‟s absence.  Some continued to 

recognize the emperor formally, and of course others recognized another city as their 

superior.  But in the milieu of mid-fourteenth century Italy, where a number of prominent 

and autonomous cities competed for territory, Bartolus‟s expanded view of self-governance 

was an important position to take in law.
256

   

Bartolus also suggested a wider idea of licit authority for war in the Tractatus 

represaliarum.  He wrote: 

 

And war is licit from the aforesaid causes, which also is proved, since it is by the 

law of nations that it seems to be done justly when someone does it for the sake of 

the protection of his body.  [As] I understand the body, either we may speak of 

one individual, or of one mixed body.  Whence a city is able to wage war for the 

protection of one citizen, just as one particular [person] is able to wage war 
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against all for the protection of his person and his things, where access to a 

superior is not able to be had, or another remedy cannot be had, as with the said 

laws…[a]nd I think the aforesaid things are in accord with the law of nations and 

civil truth.
257

 

 

 

A few important points come out of the comments.  First, Bartolus alluded to an idea that 

was generally accepted among jurists, that a polity was a corporate body – often considered 

a persona ficta – and was treated as a single person in law.
258

  And here Bartolus made it 

clear that self-defense for cities was well supported by the analogy between the individual 

and a legitimate corporation.  In both cases self-defense was based on a right guaranteed 

under the law of nations, which was often considered by jurists to be “secondary” natural 

law.
259

  Bartolus also relied on corporation theory to hold that a city could collectively 

defend the rights and interests of any individual citizen by war if necessary, which here 

formed the legal foundation for his theory of reprisals.    

Secondly, any individual deprived of access to a superior and without another 

remedy was able on his own authority to wage war against all to protect his goods or person.  

The point had a Hobbesian ring and the suggestion of a state of nature in which everyone 

was left to his own devices.  Indeed it was a condition of self-help, but for Bartolus the idea 

assumed a temporary lack of access to civil authority.  The right to self-defense in such a 
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situation – to the extent of declaring war against all to protect oneself and one‟s goods – was 

based on the jus gentium.  More basically, the idea depended on a creative application of 

classical Roman law that was characteristic and often necessary for the medieval jurists.  

Bartolus took as one of his texts the Roman dictum D.43.24.7.3, which had it that a property 

owner could, with a legal exception granted by a judge, demolish a building that had been 

erected on his property by his neighbor without notice or consent.
260

  There was a clause 

however that allowed, with “great and necessary cause,” a building to be destroyed without 

an action granted by the judge.
261

  Bartolus took up the clause to determine what would 

constitute such a cause, and found that when authoritative judgment was unavailable, self-

help was a permissible remedy.
262

 

All three of the citations given by Bartolus above were commonly grouped together 

to make the same point, that if the judgment of a superior could not be had, self-help was 

licit.  Angelus de Ubaldis (c.1330-1400), a prominent student of Bartolus and brother of the 

famed jurist Baldus de Ubaldis, also noted this in his comments on D.43.24.7.3, holding that 

when the authority of a judge could not be had, or enormous loss resulted in delay, the 

building could be destroyed.
263

  He pointed out the same in the case of the fugitive debtor, 
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who could be captured on one‟s own authority if the authority of a judge was unavailable 

and there was danger in waiting for his decision.
264

  The real innovation of course was in 

applying the principle not to buildings or debtors, but to cities and kingdoms as a way to 

justify reprisals and war.  Since access to a superior could not be had in Italy, as Bartolus 

said, the remedy was allowed, and again it was the legal analogy between the individual and 

the state – an analogy that in some cases was quite fluid – that allowed the principle to apply 

to both. 

 It is worth bearing in mind that some of the concepts in Bartolus‟s treatise on 

reprisals were first raised by Innocent IV and Hostiensis.  Innocent had included reprisals in 

his scheme of just wars, and also claimed that lacking recourse to a superior, goods could be 

recuperated on one‟s own authority.
265

  Hostiensis had discussed Innocent‟s categories of 

war with similar ease.  But Innocent and Hostiensis, concerned as they were to defend the 

interests of the Church, did not connect reprisals in a more theoretical or comprehensive way 

to the problem of the emperor‟s authority or the rights of the cities, and did not detail as 

Bartolus did how reprisals should be carried out in practice.  Bartolus, who had served as a 

judge in northern Italy, did so not in order to set cities loose upon each other, but rather to 

set reprisals within a legal framework that would regulate the practice and ensure that it had 

a strong procedural foundation.
266

  Innocent and Hostiensis were, however, able to provide 

important framework discussions of issues of war and peace.  Again, the canon law whose 
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creativity depended on Roman law in the twelfth and thirteenth centuries, in turn enriched 

the Roman law of the fourteenth century, during the latter‟s period of rich development.
267

   

 The innovations of Innocent IV and Hostiensis on the analysis of war had greater 

creative influence on succeeding Romanists, but were not developed much further by 

canonists of the fourteenth century.  The outstanding canonist of the period, Giovanni 

d‟Andrea (c.1275-1348), was also aware of the problem of licit authority, and his analysis of 

war followed Innocent and Hostiensis.  On self-defense, Giovanni noted that it was licit for 

individuals to defend their own goods and person, if it was done immediately and with 

moderation.
268

  He also noted that it was licit for an individual to recuperate goods or rights 

on the authority of a superior, or without one if there was none.
269

  More generally, he held 

that princes not subject to others and free to make law could wage war on their own 

authority.
270

  Though he seemed to maintain a division between personal recuperation of 

property, and public war declared by a prince, his analysis essentially echoed that of 

Bartolus as well.  Giovanni, however, was exercised more by the relation of the pope to the 

emperor on the issue of war.  Roman law assumed that the emperor‟s wars were ipso facto 

just, but d‟Andrea emphasized that the emperor could not war against the Church, which ex 

officio he was held to protect.
271

  According to d‟Andrea all the faithful were obliged to 

oppose a wicked and unjust prince, including the emperor.  He betrayed in general a 

                                                           
267

 E.g., Stephan Kuttner, “Some considerations on the role of secular law and institutions in the history of 

canon law,” in Studies in the History of Canon Law (Aldershot, 1990), no. VI, and James Muldoon, “Medieval 

Canon Law and the Formation of International Law,” Zeitschrift der Savigny-Stiftung fur Rechtsgeschichte, 

Kanonistische Abteilung, 81 (1995), pp. 64-82, though they do not discuss reprisals.   
268

 Giovanni d‟Andrea, Novella super decretalibus, to X.2.13.12 (Venice 1504-5, fol. 56vb). 
269

 Ibid., “...ubicumque etiam quis non potest rem suam per alium recuperare vel ius suum prosequi, licitum est 

ei auctoritate superioris arma movere et bellum indicere ad sua recupanda...vel etiam sine auctoritate superioris 

si ipsum non habeat.” 
270

 Ibid., fol. 57ra: “Inde est quod princeps sine auctoritate hominis cui non subest: et sine auctoritate juris quo 

non astringitur movet bellum.” 
271

 Ibid., fol. 57rb: “Imperator enim ex officio est advocatus ecclesie: unde non debet eam impugnare: sed 

potius a malignorum oppressionibus liberare: ergo si ipsam impugnet magis peccat quam alius…unde ei potere 

dici privilegium indicendo bellum mereris amittere…”   



82 

 

traditional concern to punish the wicked, but also to limit violence among Christians, which 

remained characteristic of canon law. 

 For the civilians more than canonists, expanding the scope of licit authority for war 

to include certain cities was a useful addition to theory, and more in tune with an Italy in 

which the cities were often at war.  But civilians not only reinterpreted licit authority, they 

also reexamined the traditional criteria of right intention and just cause.  Bartolus also 

appears to be the first who explicitly rejected any consideration for the right intention or 

“proper spirit” of the belligerents.  In discussing reprisals he invoked the categories of just 

war given by Aquinas and quoted Augustine on the criterion of right intention, only to 

dismiss intention from civil law: 

 

Whence Augustine, in Contra Faustum: „The desire to harm, cruelty of 

vengeance, implacable mind, savageness of fighting, the lust to conquer…these 

are culpable in wars,‟ and thus although there is superior authority and just cause, 

nevertheless an unjust spirit makes reprisals illicit in the forum of conscience.  

Thomas Aquinas thinks these things in the secunda secundae, quaest. 40, c.1.  In 

the civil forum, however, there is no concern for such mind, since there is no care 

for cogitation…among the aforesaid theologians nevertheless it ought to hold its 

place.
272

 

 

Certainly the canon law before Innocent IV almost always included the “proper spirit” as 

part of the just war criteria, and the idea remained key to just war theory.  But Bartolus 

dismissed the criterion from practical consideration.  Bartolus‟s word was not absolutely 

final on the issue of intention: jurists more influenced by canon law (usually doctors of both 

laws), would still include the full canonist criteria, and cities like Florence would certainly 
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claim only right intentions for wars in which they became involved.
273

  But Bartolus‟s 

opinion represented part of what was a changing approach to war in the fourteenth century. 

On the question of the just cause, the early canonists consistently maintained that the 

justice of a war was strictly unilateral, and it was usually doubtful that the unjust side had 

any rights.  A few canonists at Bologna had argued that one side could falsely believe itself 

just if misled by bad information.
274

  In the fourteenth century, however, some civilians went 

further, concluding that the objective justice of either side might be uncertain to all 

observers, in which case the war could proceed on proper authority.  One of the first 

civilians to raise the problem of “bilateral justice” was Angelus de Ubaldis, the noted 

student of Bartolus.  Angelus penned a quaestio entitled Renovata Guerra, concerning a war 

between Verona and Padua, around 1386.
275

  It was not an actual legal opinion (or 

consilium), submitted by either side, but an academic exercise, the product of a disputation 

at the law school of Padua while Angelus held the chair of civil law there.
276

  The quaestio 

raised issues concerning proper authority, just cause and the law on captives and spoils, 

which deserve brief mention here. 

Angelus first asked whether the lords of Verona and Padua had the proper authority 

to go to war, and found that they did.  Although both lords recognized the emperor as a 

superior, they held the imperial vicariate in the lands they governed; thus Angelus justified 

their war by arguing that they exercised merum et mixtum imperium, or full sovereignty, in 
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their own lands.
277

  In addition, Angelus wrote, they could go to war in defense of 

themselves and their goods, and also their rights, which was permitted by natural law.
278

  

Thus the sides were not constrained to wage wars only in strict, immediate defense.
279

  In a 

war restoring goods or some right, Angelus assured his audience that spoils could be taken 

and men could be justly detained.
280

  For Angelus this was an accommodation to 

contemporary practice: the lords of Padua and Verona were not quite sovereign like the 

emperor, and soldiers could not become slaves in their wars, yet spoils and prisoners were 

allowed. 

An important question then arose: for whom was the war just?  Claiming first that 

war was only just on one side, Angelus wrote: “nevertheless who has the just or unjust side 

is doubtful since each asserts that he was insulted first, and for the defense of his right made 

the said war; in which case on account of the doubt we are able to call the war just on both 

sides.”281  He went on to equate the just cause with proper authority, which both lords had, 

and saw no further reason to question the overall justice of the conflict.
282

  Angelus‟s 

approach highlighted the problem of discerning the just side, and his admission about the 

uncertainty of the just cause is not surprising.  When jurists were brought to consider 

particular factual cases, they usually avoided the question of overall justice, presumed 

                                                           
277

 Angelus, Renovata Guerra, fol. 22vb-23ra: “…tale bellum possit indicere, tamen quia quilibet dominorum 

dictorum in terris et territoriis suis habent merum et mixtum imperium et omnimodam iurisdictionem sui 

imperii suaeque iurisdictionis suique territorii, licitum est contra alium bellum indicere, et arma sumere, et non 

solum contra ipsum dominum invadentem contra eos homines fideles vasallos et alios quoscumque iuvantes.” 
278

 Ibid., fol. 23ra: “…incidit qui se et sua iura sua bellando defendit cum hoc fit permissum etiam iure 

naturae.”  Angelus refers the right here directly to natural law, without the usual explanation that it is valid 

under the law of nations or “secondary” natural law. 
279

 This was also indicated by the title of the quaestio, Renovata Guerra, which signified a war waged after an 

interval. 
280

 Ibid. 
281

 Ibid., “…tamen quis habeat iustam vel iniustam dubitatur eo quod quilibet asserit se prius insultatum, et se 

pro defensa sui iuris facere dictam guerram, quo casu propter dubium ex utroque latere dicere possumus 

guerram iustam.” 
282

 Ibid., “sed salve quod verum est mota guerra sine iusta causa, secus si causa fit, quia tunc auctoritate 

publica moveatur, ut superius dictum est.”  



85 

 

bilateral justice due to uncertainty, or reduced just war to the criterion of proper authority.  

Angelus is notable as one of the first civilians, if not the first, to point to the uncertainty over 

the just side.  He is also a jurist who was frequently called upon in the period to address 

questions arising from disputes between cities, and a primary exemplar of the involvement 

of jurists in these kinds of questions.
283

 

Another novel explanation of the problem of the just side was given by Angelus‟s 

younger contemporary Raffaele Fulgosius (1367-1427), whose more extreme view may 

have been influenced by classical sources.  Fulgosius addressed the difficulty of discerning 

the just side: “I respond that because it was uncertain which part moved war justly, nor was 

there a judge as a common superior to both, by whom it could be decided in civil law, by the 

best reasoning the people established that war would be the judge of the thing,” and quoted 

the Roman poet Lucan in support.
284

  Fulgosius was writing his commentary in the late 

Trecento or early Quattrocento, at a time when humanist culture was beginning to gain 

critical momentum in centers like Florence, and had already seen development at Padua, 

where Fulgosius was educated.
285

  Jurists in the period were not deeply affected by humanist 

culture, but Fulgosius‟s reference to Lucan was not simply a classicizing trace.  Rather, 

Fulgosius was attempting, in his discussion of war at D.1.1.5, to understand the Roman law 

accurately within its historical context, an understanding which accorded with a main project 
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of Renaissance humanism.  In fact he used the freedom of Africa from Rome as an example 

of authority sufficient for making war.
286

  He then added:  

 

Therefore nothing else is to be asked, except whether it was a just war, namely a 

public war, and against whom and by whom it was declared: that he [who did] 

had been able to declare it. This is because a free people (populus liber) or free 

king [is able to], as follows in the gloss here…the decretum speaks also on licit or 

just war: that is public and declared by him who was able to do it.
287

 

 

For Fulgosius also, just cause became an uncertainty and proper authority was the sole 

criterion for licit war, which he observed from Roman law.
288

  As far as who had the proper 

authority in his contemporary Europe, Fulgosius mentioned the kings of Aragon, Castile and 

France, and a populus liber, indicating free cities. 

After the middle of the fourteenth century, a few jurists gave voice to new, and for 

law unorthodox, views on the nature of war and its causes.  One prominent jurist credited 

with writing the first full legal treatise on the laws of war, Giovanni da Legnano, offered a 

rather idiosyncratic account of war.  Giovanni (c.1320-1383), a professor of law at Bologna, 

wrote his Tractatus de bello, de represaliis et de duello around 1361, which was in places a 

wholesale borrowing from Bartolus, particularly his Tractatus represaliarum.
289

  He 

nevertheless added new material on the causes of war and gathered comments on war from 

feudal law, and his treatise in general indicates a growing interest on the part of learned 
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jurists in questions related to war.  Giovanni wrote, as others did, that wars had their origin 

in divine law, since the wars of the Israelites were often willed by God.
290

  He then detailed 

a more naturalistic concept to explain how divine law operated „scientifically,‟ borrowing 

from contemporary medical discourse the theory of the humors and applying it to help 

account for healthy versus unhealthy societies.
291

  On his view, disorder arose naturally in 

the world, from a certain rebelliousness among men (which might be associated with 

struggles for political power), and was connected with vice and a more general excess.  In 

such cases, war might be called for to restore the proper social balance.
292

  But depending on 

the causes, war sometimes led to the utter extinction of societies, through civil war or just 

war at the hands of foreign adversaries.
293

 

The use of humoral theory was unusual in law, and Giovanni also added an 

astrological component to the analysis.  He held that the alignment of the stars and planets 

influenced events on earth and sometimes caused wars; at base, the enmities of men were 
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natural and often determined by nature or fate.
294

  Giovanni noticed that humans often hated 

one another simply because their natures were in opposition: by a natural inclination (“even 

circumscribing the dictates of the intellect”), they strove to destroy what opposed them.
295

  

The jurist saw this as the first, natural law origin of war.  But by the law of nations – the 

natural law unique to man – human reason regulated that inclination according to justice, 

giving rise to just wars.
296

  This origin of just war under the law of nations was not novel, 

but both Giovanni‟s reliance on humoral theory and astrology were new.  Outside of law, 

however, neither a reliance on astrology nor a naturalistic view of things were unusual in the 

middle ages.
297

  Their expression in legal discourse suggests that war was becoming more 

acceptable to jurists as a naturalistic phenomenon, a view in some cases influenced by 

classical sources.  And the bulk of Giovanni‟s treatise, which collected opinions on such 

issues as when a vassal was able to petition his lord for expenses incurred in war, indicated 

an increasingly practical approach toward war in law.
298
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Essays, ed. P. Curry (Woodbridge, 1987), pp. 19-39.  
298

 Giovanni da Legnano, op. cit., e.g., pp. 254-59.  The conditions surrounding the composition of the work 

reflect something of Giovanni‟s involvement in the communal politics of his day: he likely wrote the treatise 

when Bologna, where he taught and lived, was under seige by Milanese forces 1360-1.  It was dedicated to 

Cardinal Albornoz, to whom the city had formally submitted and who was defending it.  Giovanni, in addition 

to teaching at Bologna, was a frequent legate for the city, particularly to the pope.  See ibid., pp. xii-xvi.     
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 The jurist Paolo di Castro (d. 1441) developed Bartolus‟s problem of legitimate 

authority probably to its greatest extent, and like Fulgosius used classical sources to support 

a broad conception of licit war.  A prominent civilian who taught in Padua, Bologna, Siena 

and Florence in the first half of the Quattrocento, Paolo was sometimes called upon to 

justify the powers that Venice exercised over its subject territories.  His consilia amply 

demonstrate, as Aldo Mazzacane has remarked, the prerogatives that Venice reserved for 

itself in respect to its subject territories, particularly in cases involving a conflict of laws and 

jurisdiction, and the powers of magistrates.
299

  Less directly, a few of Paolo‟s comments on 

war might seem to offer a justification for Venice‟s terraferma expansion in general, much 

of which was undertaken in the jurist‟s period. 

Writing on the problem of legitimate authority, Paolo echoed Bartolus in holding that 

an individual, having been wronged, could war against another when recourse to a superior 

was unavailable.  In this case, Paolo made clear that it was licit for the individual to 

“pronounce law for himself.”  Paolo was more explicit than Bartolus, and his description 

suggested a state of nature:  

 

For also before there were magistrates anyone was able to pronounce law for 

himself by the law of nations; after the creation of magistrates however it was 

prohibited for anyone to pronounce law for himself…[i]f therefore a magistrate is 

lacking we remain in the disposition of the law of nations.
300

 

 

 

                                                           
299

 Aldo Mazzacane, “Lo stato e il dominio nei giuristi veneti durante il „secolo di terraferma,‟” Storia della 

cultura veneta, 3:1 (Vicenza, 1980), pp. 577-650.  Paolo was active in Florence in 1401, sometimes during the 

period 1413-24, and reformed its 1415 statutes; Martines, Lawyers and Statecraft, p. 500. 
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 Paolo di Castro, In primam partem Digesti veteris, to D.1.1.5 (Venice 1582, fol. 4va): “Nam etiam de 

iuregentium antequam essent magistratus quilibet sibi ipsi poterat ius dicere, post creationem vero magistratum 

inhibitum est cuique sibi ipsi posse dicere…si ergo deficit magistratus, remanemus in dispositione 

iurisgentium.” 
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Paolo also described a condition in which it was licit to each person to “give law to oneself” 

in one of his consilia on war.  There he wrote that wars were introduced by natural law and 

the law of nations, and that in the state of nature the right of war was available to all:  

 

Before laws were made, when there was no judicial order, which then was 

unknown, anyone could follow his own law.  But [afterward, there were 

judgments] either by a royal hand, if there was recourse to a king…or if there was 

no recourse, war was taken up on one‟s own authority.  Indeed that seemed licit 

by all divine law, namely natural law and the law of nations.
301

  

 

  

Afterwards civil laws were enacted and magistrates set up to protect those laws, by which 

public discipline was established.  The jurist added:  

 

[It is] otherwise if the authority of a magistrate is absent, because it is too little 

that laws were created, where there is no one who looks after those laws.  [In that 

case] we return to our primeval rights (jura), by which it is licit for us by every 

right (jure) to follow our own law (jus), by our own authority (propria 

authoritate).
302

   

 

 

This is closer to the foundation of a state-of-nature picture that is found later in Hobbes or 

Locke, and though an idea of perpetual war or the tendency toward conflict is lacking, there 

is not far to go to understand the potential for it, or the implication that the effective rule of 

magistrates is necessary to maintain civil society.
303

  It seems clear at least that each 
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 Paolo di Castro, Consilia, vol. 1, no. 400 (Frankfurt 1582, fol. 207rb): “Priusquam iura fierent, nullo ordine 

iudiciario, qui tunc erat incognitus, consequatur quis ius suum.  Sed autem regia manu, si regis aderat copia, ut 

ff. do orig. iur., leg. 2, circa prin.; vel si non aderat, autoritate propria suscepto bello.  Quod quidem omni iure 

licitum videbatur divino, scilicit naturali atque gentium.” 
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 Ibid., n. 2: “Caeterum si deficit copia magistratus, quia parum est iura fuisse condita, ex quo non est qui 

tueatur ipsa…[a]d iura primaeva redimus, quibus omni iure nobis liceat, autoritate propria ius nostrum 

consequi.” 
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 Of course Hobbes‟ detailed description of a “state of nature” and its political consequences goes far beyond 

that of Paolo di Castro.  But Paolo makes a prescient point about rights in the absence of civil authority.  As 

well, it is not impossible that Hobbes knew Paolo‟s opinions if he read or heard lecture the professor of civil 

law at Oxford, Alberico Gentili, who taught until 1605 when Hobbes was in residence, and who cited Paolo‟s 

opinions in his De jure belli.  Richard Tuck has pointed out that Hobbes may have been familiar with Gentili‟s 

work and may have heard him lecture: Tuck, The Rights of War and Peace: Political Thought and the 
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individual becomes a sovereign unto himself in such a state and thus judges and acts in his 

own cause.  The “right” to do so appears as a natural right.  In fact the first issue under 

consideration in the consilium brought out the import of Paolo‟s theoretical point, because it 

asked whether a certain lord had de facto access to a jurisdictional superior or whether he 

could act on his own authority to recover possessions.  The understanding of war that 

emerged from civilian jurists like Paolo di Castro, and Bartolus, was thus rather realistic, 

pointedly aware as it was of the necessity of self-help among cities and lords.  

Paolo also had a permissive idea of just war.  He gave as causes for war the right to 

recover goods lost (taken by stealth or force) which were unable to be recovered otherwise, 

and the negligence of a ruler to do justice, both of which were within the accepted 

framework.  But he added a third reason probably derived from classical sources.  This was 

the war of conquest, if not for the sole reason of glory (though Paolo seemed to accept war 

for glory), then at least with the purpose of ruling the conquered well: 

 

Also I think that although by divine law it is not licit to fight for the sake of 

subjugating men who waged war…nevertheless by the law of nations one free 

people not recognizing a superior is able [to fight] against another free people if it 

makes for a good end, with the result that they may rule those people well and 

otherwise govern [them]; wars which the Roman people waged for this sole end – 

for the glory of the empire – were not licit, nor was their monarchy and rule over 

them; and nevertheless the contrary is true since Christ approved [this] when he 

said “render what is Caesar‟s unto Caesar.”
304

  

 

                                                                                                                                                                                   
International Order from Grotius to Kant (Oxford, 2000), p. 17.  Hobbes may also have known Paolo from 

other readings in Roman law.   
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 Paolo di Castro, In primam partem Digesti veteris, to D.1.1.5 (Venice 1582, fol. 6ra): “Puto etiam quod licet 

de iure divino non licet bellare pro subiugando bellatos…de iure tamen gentium unus populus liber non 

recognoscens superiorem possit contra alium liberum si facit ad bonum finem ut illos bene regat et gubernat 

aliter; bella qui exercuit populus romanus ad hunc solum finem pro gloria imperii non fuissent licita nec 

ipsorum principatur et monarchia, et tamen contrarium est verum quia Christus aprobavit dum dixit reddite que 

sunt Cesaris Cesari, et cetera.”   
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Thus Paolo offered a vision of war that departed from Christian just war theory but was not 

inconsistent with more classical views.  Though Paolo did not name a source to support his 

position, there were important precedents, including Aristotle and Cicero, that likely 

informed it.  Cicero held that wars could be fought for glory, provided peace and self-

protection were also an aim, and Aristotle argued that some men were naturally slaves and 

better off ruled by others.
305

  Ultimately Paolo appeared to believe that wars fought for glory 

were licit.  Paolo‟s view on just war, presumably applicable within Europe, seems to 

represent the farthest point reached in civil law from the traditional view of canon law. 

 In a few ways, along with Bartolus and Giovanni da Legnano, Paolo was probably 

the most interesting legal thinker on war in his period, and he investigated the foundations of 

the theory of war more thoroughly than some of his fellow jurists.  He took up Giovanni da 

Legnano, for instance, to clarify why human wars could be just, distinct from those of beasts 

and derived from the ius gentium.  Giovanni had said that by means of reason we overcome 

our natural inclination to strife, and Paolo pressed the basis of the idea, noting that war was 

irrational when waged without reason and coming from our sensual nature alone.  The 

sensual instinct itself was not a problem as an origin for action, but it had to be ruled by free 

will and reason, with reason leading the will to the proper end.
306

  Paolo may have believed 

that wars for glory or empire could be rational ends, but did not elaborate on it.  He also 

sought to show why self-defense should be considered as derived from natural law by 
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 Cicero, De officiis, trans. W. Miller (Cambridge, M.A., 1913), I, 12, 38: “when a war is fought out for 

supremacy and alien glory is the object of war, it must still not fail to start from the same motives which I said 

a moment ago were the only righteous grounds for going to war.”  Those grounds were apparently to redress 

injuries or upon a formal declaration: De officiis, I, 11, 34-6.  Aristotle, Politics, trans. H. Rackham 

(Cambridge, M.A., 1932), I, 13, 1260a12; slavery is defended generally in I, 4-8. 
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 Paolo di Castro, op. cit., to D.1.1.5, fol. 5rb: “Haec autem depravatio non potest esse in animalibus brutis in 

quibus non adest voluntas nec intellectus sed solum sensualitas…sed in hominibus sic, in quibus adest 

voluntas, intellectus et ratio si voluntas non ducitur a ratione quae est propria hominis, sed a sensualitate, 

damnatur sensualitas in homine quae in animalibus brutis non damnatur, et sic bellum iniustum proveniens ex 

sensualitate in homine non dicatur provenire ex iure naturali…” 
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connecting it with charity, since a love of one‟s neighbor, commanded by divine law, 

“included the love of oneself.”
307

  It was this searching approach in Paolo‟s thought on war, 

which could draw out the implications of earlier ideas of Bartolus and Giovanni da Legnano, 

that makes him an important contributor. 

However, even with the innovations of Bartolus, Giovanni da Legnano or Paolo di 

Castro, most civilians did not move so far from traditional assumptions about just war, or at 

least they paid lip service to them.  Indeed it was more a case that law moved forward to 

enlarge its scope and accommodate new ideas without openly repudiating earlier 

foundations.  As well, many jurists summarized the earlier discussions on war and quoted 

them with approval without contributing much new material.  The famous Baldus de 

Ubaldis (c.1327-1400), asked a common question at D.1.1.5, on how war could have arisen 

from the law of nations (ius gentium).  And he followed a pattern by answering that just 

wars arose dispositively from the law of nations, while unjust or illicit wars arose 

consecutively.
308

  Just wars arose necessarily and on account of the law of nations, while 

unjust wars seemed to be merely the de facto responses of the unjust side.  As jurists usually 

noted, the law of nations could not introduce into society an evil or unjust institution, and 

Baldus upheld the position.  Baldus also followed many jurists in approving reprisals, but 

did not discuss anything like a right to war against all.
309

  Yet Baldus did raise a new 
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 Ibid., “…cum dilectio proximi includat dilectionem sui.  Et sic ut charitas est in diligendo proximum, ita in 

diligendo seipsum.” 
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 Baldus de Ubaldis, Prima [-secunda] Baldi super Digesto veteri commentaria, to D.1.1.5, n. 11 (Lyon 

1535, fol. 10vb), “His premissis venio ad apparatum. Dicit hic quod bella sunt de iure gentium; contra, bellum 

est illicitum…[s]olutio haec lex intelligitur de bello licito et non illicito et nota quod cum bellum fit 

contrariorum necesse est quod una pars foveat iusticiam, quia contrariorum extremorum unum est equum aliud 

iniquum…vel dic quod bella licita processerunt a iure gentium dispositive sed illicita consecutorie, quia omnia 

bella processerunt a nominibus possessivis meum et tuum.”  In the last line he seemed to think that wars arose 

from the institution of private property, which also was established at D.1.1.5. 
309

 Ibid., “Si igitur est licitum bellum ergo et represalie; immo iustiores sunt represalie, quia ex quo ingreditur 

captus in territorium statuentium contra eorum voluntatem et statutum delinquit, et ideo merito capi potest 
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question in asking whether war was licit to avenge a debt that was not repaid, and answered 

that failing other remedies, war could indeed be licit.
310

  In this way, though without adding 

very new insights or overruling some of the just war criteria, Baldus addressed questions 

that clarified the scope of licit war. 

Later Quattrocento jurists, like Giasone del Maino (1435-1519), returned to familiar 

territory at D.1.1.5, asking how unjust wars came from the law of nations.
311

  Giasone also 

took up traditional questions on whether slaves could be taken in wars waged by those who 

did not have a superior.  Wars waged by those who did not recognize a superior were valid, 

but among Romans (Europeans) there was no right of taking slaves.
312

  Quoting Innocent, 

Giasone also held that wars waged by inferiors (with permission of an overlord) were licit, 

but of course there also no slaves could be taken.
313

  The questions on slaves were fairly 

academic, but help to remind that there was significant continuity in the answers jurists 

rendered on war.  At the same time, reflecting the more recent emphasis of Bartolus, 

Giasone argued that war was licit when access to a judge could not be had.
314

  In general, 

Giasone‟s comments on war were orthodox, though they were also thorough and made 

reference to an impressive array of earlier jurists. 

The most innovative civilian changes to the traditional just war criteria came in the 

later fourteenth and early fifteenth centuries, though of course the older just war theory was 

                                                                                                                                                                                   
debent tamen prius omnia civilia remedia tentari quam represalie concedantur, nam de natura sui prohibite 

sunt…” 
310
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 Giasone del Maino, In primam [-secundam] Digesti veteris commentaria, to D.1.1.5, n. 23 (Venice 1579, 

fol. 8ra). 
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 Ibid., n. 24b.   
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 Ibid., n. 30: “Nota tamen, quod licet permittatur inferioribus bellum indicere, ut no. Inno…tamen nunquam 

capti in tali bello, etiam licito, efficiuntur servi capientium…” 
314

 Ibid., n. 32. 
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by no means effaced and traditional criteria were mentioned by later civilians.
315

  The laws 

on war in the jus commune, however, evolved as jurists grappled with the particular 

complexities of the Italian political context, with its numerous conflicts and intense 

interrelations.  It is thus not the case, for instance, that Bartolus would have ruled the old 

criterion of right intention out of civil court cynically.  Rather, the difficulty of judging on 

the basis of such a criterion called for more realistic solutions.  Likewise, with the emperor 

nearly powerless to settle disputes between Italian cities conclusively as its highest judge, 

there was reason to admit that cities could be free to judge their own causes.  In this respect 

the views of Fulgosius and Paolo di Castro were outspoken.  Fulgosius seemed to aim for a 

more classical understanding of licit war, while Paolo was writing in the period of Venice‟s 

territorial expansion (as well as that of Florence), when the object of “ruling others well” 

would have seemed to some observers morally praiseworthy, and practically necessary.  

Taken together, the views do represent a theory of war which was fitted to the needs of the 

expanding city-states of late medieval and Renaissance Italy, particularly the most powerful 

among them. 

 In the fourteenth century, the jus commune was moved in new directions not only by 

new material on the theory of war, but also saw the addition of a constellation of opinions 

pertaining to peace, truce and confederation.
316

  The key contributor among civilian jurists to 
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 E.g., Pierino Belli, De re militari et bello tractatus, trans. H.C. Nutting (New York, 1964), p. 59, recites just 

war criteria, including intention.  Belli‟s conception of licit war departed significantly from the canon law 

tradition, however; see the conclusion, p. 235. 
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 A useful place to find discussions of these subjects is later treatises which gather the earlier citations.  The 

first, and perhaps most useful, is that of the jurist Martinus Garatus (or Laudensis) (d. 1453), Tractatus de 

confederatione, pace, et conventionibus principum.  The treatise is found in Tractatus universi juris, ed. Ziletti 

(Venice 1584-6, XVI fols. 302rb-303rb), and followed by that of Johannes Lupi, Tractatus dialogicus de 

confederatione principum (op. cit., XVI fols. 303rb-308rb), which relies on the Bible as its authority.  On 

Garatus‟s career and work, Ingrid Baumgärtner, Martinus Garatus Laudensis: ein italienischer Rechtsgelehrter 

des 15. Jahrhunderts (Cologne and Vienna, 1986), and on the treatise, G. Soldi-Rondini, “Il diritto di guerra in 

Italia nel secolo XV,” pp. 275-306.  Garatus‟s Tractatus de confederatione is introduced and edited by Alain 
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this relatively new area of theory was again Bartolus, but eminent jurists like Baldus de 

Ubaldis and his brother Angelus also played a significant role.  These jurists often built their 

views, as on questions of war, on opinions of thirteenth-century canonists.  Now, however, 

following Bartolus‟s opinion that some cities were free de facto and able to make war and 

peace, the principles of peace (like those of war) could be developed more easily and 

applied to the Italian cities.  Juristic contributions to the theory of peace or alliance, in fact, 

were as significant as those to the theory of war: in practice, questions stemming from the 

obligations to pay ransom, the scope of a safe passage or the duties of members of an 

alliance, arose frequently in diplomacy and became the subject of numerous disputes.  The 

juristic responses that those questions generated, in the form of case-based legal opinions 

known as consilia, reflect again the learned jurists‟ increasing involvement in disputes 

between cities in the period.  The opinions from those consilia, like the sizable commentary 

literature in the jus commune, contributed to the development of a body of law on peace and 

confederation which, like that on war, could later be applied to sovereign states in Europe 

and form a first set of common doctrines of international law.    

 Peace itself was a topic that did not necessarily depend on any recent political or 

legal innovations to be discussed.  All writers, following Augustine, accepted that the goal 

of war was a just peace, though exactly what a just peace entailed was more difficult to spell 

out.  Jurists agreed that the unjust side could not take spoils in war, though in practice the 

victors naturally claimed justice and often preserved their gains.  The jurists however 

                                                                                                                                                                                   
Wijffels, “Martinus Garatus on Treaties,” in Peace Treaties and International Law in European History, ed. R. 

Lesaffer (Cambridge, 2004), pp. 184-97; 413-47, which helpfully includes a number of long quotations from 

the authorities cited.  Wijffels‟ introduction tends to accept that the treatise is a somewhat disjointed collection 

of legal dicta, though there is greater internal correspondence between the issues than he has given the treatise 

credit for.  Martinus  gives sixty-three short statements (questiones) of legal principles on the agreements of 

princes and cities, and takes the majority of points from Bartolus, Baldus and Angelus, among civilians. 



97 

 

disagreed about what could be taken in war or peace by the just side.  The canonist 

Hostiensis noted the range of opinion: some held that in a just war anything could be 

captured, while others wrote that only what was part of the war – presumably what was in 

dispute – could be captured.
317

  The uncertainty partly reflected a tension between the 

problem of the unjust side, which was sometimes judged to have no rights, and the 

traditional principles of just war, which held that war could only be fought in defense, to 

recover some limited thing or some right that had been denied.  It was a tension that 

remained in place in the late middle ages, though by the fourteenth century canonists and 

Romanists laid little emphasis on the idea that the unjust side was sinful or morally culpable.  

Certainly the exhortation to recover only what was lost intended also to curtail expansionist 

or cruel campaigns, regardless of how justly they were begun.
318

 

The jurists did seek to make peaces as lasting as possible, and considered aspects of 

justice in peacemaking.  The standard form of peacemaking between cities relied on 

negotiators (in the Italian cities usually lawyers and notaries) who drew up peace treaties.  

Afterwards the document would be ratified by the contracting parties.
319

  Often an oath from 

the negotiators and principal monarch or state itself solemnized the agreement and conferred 

upon it a sacral character.  The general moral and legal principle was that peace agreements 

were considered inviolable, following the common juridical dictum that “agreements must 
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 Hostiensis, In primum [-sextum] decretalium librum commentaria, to X.2.13.12, n. 26 (=De restitutione 

spoliarum) (Venice 1581; repr. Turin 1965,  I fol. 53rb). 
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 However, obedience from vassals and subjects was quite important, and one area where standards of equity 

might be altered.  One example would be Innocent IV‟s opinion, noted earlier, that in wars that were an 

exercize of jurisdiction, the just side could devastate or take any property from rebellious subjects; Innocent 

IV, Apparatus in quinque libros decretalium, to X. 2.13.12, n. 9 (Frankfurt 1570, fol. 232ra). 
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 Karl-Heinz Ziegler, “The Influence of Medieval Roman Law on Peace Treaties,” in Peace Treaties and 

International Law, p. 149. 
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be observed” (pacta sunt servanda), a point that was based on natural law.
320

  Thus the 

civilian Cino of Pistoia was clear that even the emperor had to keep faith and maintain pacts 

he made with barons or cities.
321

  Cino observed that natural law upheld contracts, and noted 

from Gratian‟s Decretum that faith had to be observed even with enemies.
322

  Another proof 

of the point was taken from Code 5.16.26, where the gifts (donationes) of the emperor were 

“contracts having the force of law.”
323

  Bartolus and Baldus, and the jurists generally, 

followed these opinions.
324

  The jurists also shared the opinion that peace agreements 

between sovereigns (cities or rulers non recognoscens superiorem), like other contracts, 

could only be infringed for just cause.
325

  Some then asked whether agreements also bound 
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 It was explicitly upheld by canon law at X.1.35.1: “Universi dixerunt, pax servetur, pacta custodiantur.”  On 

pacta sunt servanda, Randall Lesaffer, “The Medieval Canon Law of Contract and Early Modern Treaty Law,” 

Journal of the History of International Law 2 (2000), pp. 178-98.  Contracts reputedly arose under the law of 

nations (jus gentium), commonly called secondary natural law; see, e.g., Odofredus, Lectura super Digesto 

veteri, to D.1.1.1 (Lyon 1550; repr. Bologna 1967-8, I fol. 6vb); Albericus de Rosate, Commentaria super 

Digesto veteri, to D.1.1.5 (Lyon 1545, fol. 14vb). 
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 Cino, Cyni Pistoriensis In Codicem...commentaria, to C.1.14.4 (Frankfurt 1578; repr. Turin 1964, I fol. 

26ra): “Ultimo sciendum, quod Guido de Suza. formavit hic questionem, utrum si Imperator ineat aliqua pacta 

cum aliqua civitate vel Barone, teneatur ea observare, tam ipse quam eius successor?  Videtur quod 

non…[e]contra videtur quod sic: nam grave est fidem fallere...et naturalia iura suadent pacta servari, et fides 

etiam hostibus est servanda...nihil magis debetur homini quam pacta servare.”  Cino noted that some believed 

that pacts were not to be observed if fraud was present, ibid: “Alii distinguunt: an erat ibi iustitia ex altera 

parte: an erat ibi iniustitia et dolus, ut primo casu valeat pactum et compositio, secundo non,” which indicated 

the depth of (some of) the jurists‟ commitment to the principle of pacta sunt servanda, particularly when 

solemnized by an oath.  Cino seemed to think pacts could be broken due to fraud, and he interestingly endorsed 

a right of resistance against unjust and violent lords, “[E]t potest esse ex parte subditorum iustitia resistendo, si 

ex parte domini fit iniusta et notoria violentia.”  For Cino on the emperor and his contracts, A. J. and R. W. 

Carlyle, A History of Medieval Political Theory in the West, vol. 6, 2
nd

 ed. (London, 1950), pp. 14-17.  On the 

relation of the emperor to the law generally, see Kenneth Pennington, The Prince and the Law, chs. 1-4.  The 

emperor was not thought to be subject to positive law since he himself made positive law, but though he could 

derogate natural law (including the law of nations) in particular instances, he was subject to it.  
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 Cino, ibid. (quoted above): “…et naturalia iura suadent pacta servari, et fides etiam hostibus est 

servanda…;” cf. C.23 q.2 c.2, on observing faith with enemies. 
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 C.5.16.26: “Donationes, quas divinus imperator in piissimam reginam suam coniugem vel illa in 

serenissimum maritum contulerit, ilico valere sancimus et plenissimam habere firmitatem, utpote imperialibus 

contractibus legis vicem obtinentibus minimemque opitulatione quadam extrinsecus egentibus.”  Cf. Cino, op. 

cit., to C.5.16.26, fol. 317ra.  
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 Carlyle, v. 6, pp. 19-23, 153-6. 
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 Pennington, The Prince and the Law, pp. 207-13, reasonably takes Baldus to mean that sufficient cause to 

infringe a contract or take away property meant not the mere will of the sovereign but a just reason.  Just 

causes to infringe might include serious breaches of the agreement by one side or fraud in making it.  



99 

 

successors if made publicly, as part of the office of the ruler, though opinion varied.
326

  As 

to the nature of peace agreements, Baldus, in his commentary on the Peace of Constance, 

noted accepted opinion that peace treaties were agreements in good faith.
327

 

Good faith was a difficult though important term to define, and medieval jurists 

provided three criteria for it in their comments on contract law.
328

  Their opinions also shed 

some light on what a just cause for infringing a treaty might be.  The first criterion for acting 

in good faith was that each party should keep their word and fulfill the contract.  The second 

was that neither party should devise an unfair contract or otherwise defraud the other in 

doing so.   Thus, even if there was no intentional fraud but there was dolus ex re ipsa, or 

unfairness arising from the agreement itself, there was a violation of good faith.
329

  The third 

was that the parties should perform the tacit or understood obligations in the agreement that 

any good or honest person would recognize.  Both civil and canon law admitted the validity 

of these tacit obligations.
330

  These criteria did not necessary make things much clearer, or at 

least did not create applicable rules, but of course the lack of clarity is partly inherent in the 

concept. 

Fulfilling the contract, the first criterion, was slightly complicated with respect to the 

theory of contract law.  This was because treaties were a kind of contract – called an 

innominate contract in Roman law – which was binding on performance.  These were 

                                                           
326

 Guido of Suzzara and Cino believed that they did; see above, fn. 321.  Carlyle, v. 6, pp. 155-6, cites the 

opinion of Giasone del Maino that rulers by election, like the pope or emperor, did not have to observe the 

agreements of predecessors, while ones by hereditary succession did.  Revolutionary changes in municipal 

government in Italy certainly could bring arguments that the new government was not held by old treaties. 
327

 Martinus Garatus, Tractatus de confederatione, p. 427, qu. 36, citing Baldus, De Pace Constantiae, s.v. “si 

quis vero,” n. 100.  Good faith and equity accorded with natural reason introduced by the law of nations. 
328

 See James Gordley, “Good faith in Contract Law in the Medieval Ius commune,” in Good Faith in 

European Contract Law, ed. R. Zimmerman and S. Whittaker (Cambridge, 2000), pp. 93-117; p. 94, 

summarizing the distinctions.  
329

 Gordley, “Good Faith in Contract Law,” p. 101-2.  The example given is failing the just price by half, 

automatically giving a dolus ex re ipsa.  It is one reminder that unlimited consensualism did not exist in the 

medieval period. 
330

 Ibid., pp. 103-6. 



100 

 

unenforceable under civil law and simply created a “natural” obligation under the law of 

nations.
331

  Canon law, by contrast, did often find that all agreements were enforceable in 

ecclesiastical courts.
332

  As far as treaty-making was concerned, this put a special emphasis 

on the oath, and reflected the special role that the Church could play when intervening in 

disputes concerning broken peaces.  However, the civil law on contract drew closer to canon 

law with a contribution of Baldus.  Baldus held that a causa, or just reason for agreeing or 

promising something, was sufficient to give the innominate contract a vestimentum, which 

made it enforceable.
333

  The good faith standard and Baldus‟s causa strengthened the idea 

that justice in peacemaking should be observed, just as the agreement itself should be.  

While the theory of obligations presented some difficulties for peace treaties, the more 

difficult problem of course was still their practical enforceability.   

 Another aspect of justice that jurists considered in peacemaking concerned the rights 

of private citizens.  It was held generally that treaties made by sovereigns could not 

prejudice private rights unless doing so served the public utility or common good.
334

  This 

was an extension of the idea, accepted among jurists, that the prince could not take away the 
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property of private citizens without just cause.
335

  The jurist Angelus de Ubaldis felt that 

peace itself was a just cause for remitting the rights of private citizens, and of course in 

practice whatever was done in a peace agreement might defensibly be said to promote the 

public utility or common good.
336

  On the other hand, jurists also argued that kingdoms were 

inalienable, and not only kingdoms but whatever grant of territory might gravely injure the 

dignity of the realm was invalid – principles that would apply equally to the territories of the 

Italian cities.
337

  As well, a principle derived from feudal law held that a lord could not 

alienate a fief without his vassal‟s permission.
338

  There thus also remained a certain tension 

in the jus commune between the exigencies and concessions necessary for peace, and the 

duty to preserve the realm or territory of the city (or kingdom, duchy, etc.) and protect the 

private rights of its citizens in respect of injuries suffered during war.         

The question of who could interpose themselves between disputing parties for the 

sake of bringing peace was also discussed.  Particularly for canonists the standard answer 

was the pope, who as the spiritual (and as some argued the ultimate temporal) leader of 

Christians had responsibility for their welfare, and the authority to try to bring warring 
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parties to peace.
339

  The Church had in fact taken up a serious peacemaking role with the 

Peace and Truce of God movements beginning in the tenth century, and the papacy itself 

also remained active in peace negotiations between warring monarchs and nobles in 

Europe.
340

  Canonists affirmed that this was the pope‟s role in the Decretals at X.2.1.13, 

where the pope was able to intervene in secular affairs by ratione peccati, or on account of 

sin, which the pope had power to judge.
341

  In particular, X.2.1.13 discussed ecclesiastical 

authority to inquire into and judge “broken peaces” among laymen.
342

  The decrees of 

Clement V (Clementine constitutions) also stated that it pertained to the pope to make peace 

among Christians, and to pacify discord and scandal.
343

 

The pope could be an effective mediator in disputes, but in the thought of Bartolus 

the cities and their podestà could be active mediators as well.  It is another indication of the 
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consistency and importance of Bartolus‟s thought on the subject of cities that this was so.  

Bartolus argued that the praeses provinciarum or potestates ought to compel cities to come 

to peace, and with praeses he had in mind the government officials representing prominent 

territorial units, including the city-states of Italy.
344

  In a comment on Code 7.33.12, Bartolus 

followed a tradition going back to Accursius, noting that the Italian city as a territorial unit 

was equivalent to a province in Roman law.
345

  The potestates Bartolus referred to were, in 

his own time, the professional corps of itinerant judges, or podestà, who served terms as 

judicial magistrates in the Italian cities.
346

  Thus in all cases secular representatives of the 

cities – rectors, governors or judges from the judicial corps – had a role to play in 

peacemaking.   

 Jurists also considered the difference between peace and truce, and the question of 

who could conclude them was also raised in this connection.  A peace was the cessation of 

all hostilities, the remittance or settlement by treaty of injuries, claims and damages, and the 

return to officially amicable relations (usually proclaimed as amicitia).  A truce on the other 

hand was merely a temporary cessation of hostilities and pause in the war.
347

  Jurists 

recognized that truces were valid and served an important role in practice; the Quattrocento 

jurist Martinus Garatus even felt (as some did for any kind of faith given) that if a truce was 

                                                           
344

 Garatus, Tractatus de confederatione, p. 418, qu. 12, citing Bartolus, to D.1.18.13: “…et ideo dic, quod 

interdum quaeritur de pace fienda inter unam civitatem et aliam, et hoc casu preses sive potestas debet se 

interponere ut fiat…;” Canning, The Political Thought of Baldus, pp. 125-7, notes this understanding of 

praeses provinciae in Baldus.  Baldus thought that some cities, like Florence, Perugia and Siena, occupied the 

position of praeses provinciae, and exercized merum imperium in their territories. 
345

 Bartolus, Commentaria, to C.7.33.12 (Turin 1589, I fol. 71rb), “No. gl. super verbo, id est in una provincia, 

in provinciis vero, quae adhuc reguntur hodie per presidem, habet locum hec lex.  In locis vero in quibus 

civitas habet sua regimina, habet locum, quod dicit hic no. gl.”  Canning, p. 125, notes that the tradition 

extended back to Accursius. 
346

 On the development of the office of the podestà, Lauro Martines, Power and Imagination: City-States in 

Renaissance Italy (Baltimore, 1979), pp. 41-7, pp. 107ff.  Podestà often exercized broader governmental 

power in the period 1220-1270, but by the Trecento were usually confined to judicial functions.  
347

 Commentaries on X.1.34 (=De Treuga et Pace) are the most convenient locus for this discussion; e.g., 

Francesco Zabarella, Super primo [-quinto] decretalium subtilissima commentaria (Venice 1602, I fol. 322rb-

va).  



104 

 

broken on one side, it should not be broken on the other.
348

  Additionally, jurists like 

Bartolus and Raffaele Fulgosius began to consider whether, beyond the cities themselves, 

mercenary captains could also conclude peaces or at least truces for their employers.  This 

was perhaps not surprising, given the growing prevalence of mercenaries in later fourteenth-

century Italian warfare; but despite these changing realities, jurists commonly denied 

mercenaries that kind of executive authority, which would reduce the cities‟ already limited 

control over the conduct of war.  However, some allowed that, as necessity demanded, 

mercenaries could conclude at least inducias, or short truces.
349

  Apart from mercenaries, 

jurists did recognize that the lawyers and notaries who negotiated and drew up treaties could 

act as legal procurators for the principal signatories by mandate, which status would be 

noted in the treaty.
350

               

 Jurists also examined the nature of alliances and leagues (confederationes), and the 

norms that should govern them.  Most often, leagues were based on detailed written 

agreements concluded between cities to provide for collective defense in case of attack, 
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though there were also offensive alliances.  In the thirteenth century alliances were often 

local and of a more limited scope, even for cities like Florence.
351

  But with the competitive 

rise of the major territorial powers in the fourteenth century, confederations often tied 

together a number of the northern cities, sometimes from one coast to the other.
352

  The 

alliance system of Italian politics became essential in the fifteenth century to check the 

ambitions of the largest territorial players.
353

  That the jurists were slow to investigate 

confederations, however, was due largely to the lingering question of whether the cities were 

politically independent.  In the thirteenth century, Innocent IV had held that any collegium 

or corporation – and alliances or confederations were kinds of collegia – needed the 

authority of the prince to be valid, including explicitly the alliances of barons and cities.
354

  

Again it was Bartolus who marked a clear transition with his insight on free cities.  Bartolus 

reviewed Innocent‟s position on collegia before noting that certain cities in Tuscany at least 
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were free de facto, and so able to federate with each other on their own authority.
355

  The 

point bears further witness to the consistency of his thought on free cities, which again 

invited some further juridical development. 

Both Bartolus and Baldus, like Innocent, used corporation theory to describe their 

legal conception of confederations.  The basic premise was that, by means of confederation, 

cities or other free political actors would be joined into one body, as Baldus wrote.
356

  The 

question then was how far the jurists wanted to take this legal metaphor.  Bartolus, for his 

part, considered one logical conclusion.  He asked whether political entities could be joined 

together by confederation to such an extent that someone exiled from one jurisdiction could 

be exiled from that of all members, and a crime committed in one could be punished in all 

the rest.
357

  He held that it could be done; but perhaps in part to maintain territorial 

jurisdiction, he advised that it could be done only by a “special statute” established by a 

member city.  Bartolus took a practical approach to the question, but even the suggestion of 
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such extensive cooperation was striking, and looked forward to some extent to more modern 

extradition agreements.   

Baldus wrote in one place that a confederation could do no more or less than what 

the pacts of the confederates stated, yet he remained influenced by a corporatist view of 

confederations.
358

  He suggested elsewhere that the greater part (the maior pars, or principal 

or most powerful member(s)) of the confederation should govern its decisions and compel 

lesser members to act.
359

  The idea referred to an aspect of corporation theory by which the 

maior pars might act for and effectively represent the will of the corporate body.
360

  In 

contrast, Baldus‟s brother Angelus commented that if war was begun by one confederate 

without cause, the other members did not have to give aid; in fact, no colleague should be 

held to give aid in another colleague‟s war unless the members consented.
361

  Though they 

had different approaches, both Angelus and Baldus were partially right on how 

confederations worked in practice.  An alliance treaty might specify that aid was not 

required from confederates in various circumstances; on the other hand, the most powerful 
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Limit: The Medieval Origins of Parliamentary Democracy (Leiden, 1987), pp. 209-29.  
361

 Angelus, Commentaria, to D.45.1.132 (Lyon 1561, III fol. 141rb): “Hoc etiam est valde notandum, si fit 

ligam inter duas communitates aut dominus et vicissim permittunt se defendere et guarentigiare ut moris est, 

nam si unus incipit sine causa guerram non tenebuntur colligati dare subsidium in tali guerra.  Casus est hic, ad 

evitandum tamen scandalum moris est in pactis lige apponere: quod nullus teneatur alteri dare subsidium in 
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members of a league had more control over initiating and concluding wars, and often pulled 

the other members with them. 

If confederations could be described as legal corporations, however, they were in 

practice weak ones, and both Baldus and Angelus seemed to recognize this.  Their sense of a 

league as a corporate body was somewhat fluid, since Baldus also called confederations 

societates, and Angelus would later insist in a consilium that leagues were merely 

societates.
362

  In Roman law societates were business partnerships that dissolved on the 

withdrawal of any member.
363

  Although it might be called a corporation, a societas did not 

create a legal persona separable from its members.  In fact, it was rather a contract creating 

rights and duties of members to each other; unlike the medieval corporation (collegium or 

universitas), no one could represent the totality of the societas.
364

  Insofar as the 

confederation was viewed as a societas, it was also, like the peace treaty, governed by good 

faith.  Thus a suit by one of the members would allege a breach of faith, for instance one 

party‟s fraudulent conduct, or damages incurred by the petitioner while pursuing the 

common purpose of the societas.
365

  Ultimately it was the societas that seemed a closer 

analogy for the confederation.  Baldus‟s view on confederations appeared more corporatist 

than that of his brother Angelus, but it is a good illustration of the familiar point, that jurists 

could and did assimilate various legal concepts from Roman, canon and feudal law to 

inscribe in the jus commune medieval practices and institutions that had no direct 

precedents. 
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 Garatus, op. cit., p. 427, qu. 36, citing Baldus on the Peace of Constance, s.v. „Si quis vero,‟ fn. 100: “Hic 

dicitur quod si aliqua civitas de dicta societate Lombardie non servat statuta pacis, ceterae civitates de societate 
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which see ch. 5, pp. 212-15.   
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(Oxford, 1996), p. 455. 
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365

 Zimmermann, op. cit., pp. 460-4. 
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This does not mean that confederations existed in such an unsettled domain of law 

that arguments about them were fruitless.  The point seems to hold true for most of the 

developing jurisprudential theory on peace, truce and confederations.  There were fluid ideas 

about practices that were treated in the late medieval jus commune for the first time or 

applied to the Italian cities for the first time; but there was agreement on some basic 

principles, like observing treaties in good faith or preferring the public good to private rights 

in peace agreements.  Indeed, the jus commune played a role by developing shared 

definitions in the commentary literature which could be drawn on in diplomacy, and which 

in fact was influenced by actual practice.  Moreover, both peace agreements and 

confederations were memorialized in detailed treaties containing acts to be performed (and 

abstained from), with penalties for non-compliance.  Perhaps most importantly, there were 

many political reasons, some of which will be treated in chapter four, why treaties were 

observed and why legal obligations were important considerations in the foreign policy of 

any city.     

The duties of confederates were outlined in treaties themselves, though the jus 

commune contemplated some general responsibilities.  A seemingly established principle 

was that the fulfillment of such treaties was based on the (presumably reasonable) ability of 

the actors to meet their obligations.
366

  One question that arose concerned multiple alliances: 

if a side had allied with more than one party, which alliance had to be observed first?  The 

canonist Giovanni d‟Andrea wrote that faith made to the first party had priority over the 

                                                           
366

 Garatus, op. cit., p. 413, qu. 4, makes this point: “Si plures Principes fecerunt invicem colligationem de 

defendendo unu[m] alterum sub certa pena, non incurrunt penam, si faciunt, quod possunt pro adiuvando 

offensum.”  It was an important point, which came up in consilium by Angelus; see pp. 212-15 below. 
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second, and the second over the third.
367

  The opinion was also maintained in a consilium by 

Ludovico Pontano, where the question arose over separate confederations made with the 

kings of England and France, and the conclusion seemed an uncontroversial point.
368

  

Another question was whether an enemy of one confederate was the enemy of all 

confederates.  Baldus, giving further evidence of his corporation theory, held that 

confederates shared the same will, so that the enemy of one was the enemy of all.
369

  This 

was fine as a theoretical discussion, but in practice alliances often approved different 

material responsibilities for different members.  As Baldus himself had noted (whether 

agreeing or not), it was much more accurate to say that confederates were held only to what 

they agreed. 

Jurists also had a few opinions about adherents, who were similar but distinguishable 

from confederates.  Adherents were followers of one city or lord in a conflict, and came 

under the protection of their principal.  They were also liable to attack by enemies of their 

protector, but they were not confederates who signed treaties in their own name, and did not 

necessarily have material obligations under an alliance.  How their “adherence” was to be 

declared or publicly known was less clear, but they were nominated, at the latest, in peace 

treaties.  In canon law, adherents were those who were “under the same will” as their 

principal, just as confederates shared the same will according to Baldus.
370

  Innocent IV 

upheld the duty of the principal to its adherents, writing that the pope would not want to 
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 Garatus, op. cit., p. 438, qu. 60, citing Giovanni d‟Andrea on X.3.35.3, fn. 154: “…promittendo quod homo 
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conclude a peace without seeing his adherents also safe and secure.
371

  This did not do much 

to identify them either, but in one consilium Angelus wrote that adherents were known 

through their intention and works, supplying criteria that helped argue his particular case.
372

  

Angelus also held that peace made among principals extended to adherents, while Baldus 

wrote that violated peaces were understood to be violated with respect to all its adherents.
373

  

Opinions on adherents, like those on confederates, were developing in the late fourteenth 

century jus commune, in part because it was a topic over which controversies arose in 

practice.  Their significance would still appear to be minor, except that they could become 

sensitive political issues; in fact, two consilia on adherents will be examined below in 

chapter four.
374

        

Although the jus commune was not overly concerned with the law of captives and 

ransom, it did contain comments on it, and the subject came up in diplomacy.  In practice, 

captives of a noble background or high rank were often ransomed for profit by their 

captors.
375

  The jus commune both accommodated and criticized this practice.  In classical 

Roman law, captives legally became the slaves of their captors and had the right of 

postliminium if they escaped or were freed, but the most influential glossator, Accursius, 
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372
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 See below, pp. 161-67, 216-19. 
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held that slavery was generally invalid within Europe.
376

  In particular, Accursius called the 

wars of the Italian cities amongst themselves or against the empire the illicit violence of 

robbers or brigands (latrunculi).
377

  By contrast, Bartolus‟s influential opinion on the subject 

underscored a wider scope of action for the cities.  Bartolus held that there was a right of 

postliminium in wars between the emperor and his de jure subjects in Italy, in which 

captives could become slaves.
378

  It was an important theoretical point, because it gave the 

wars of the cities against the empire a public and licit character, rather than one of illicit 

rebellion.  Bartolus‟s opinion on the slavery of captives in the emperor‟s wars was quoted by 

subsequent jurists, and with approval by some.
379

 

Bartolus held differently for wars within Italy, where the role of ransom practice 

became more apparent.  Both in wars between Italian cities which were under some lord, 

and free cities which were not, he noted that postliminium was not observed with respect to 

persons, so that captives did not become slaves.
380

  Bartolus though did accept ransom 

practice, and compared it to a certain aspect of homage or fidelity, similar to that between a 

vassal and lord.
381

  And many discussions of captivity and ransom did connect them back, at 

least by analogy, to slavery.  Angelus observed that monetary penalties were licitly imposed 
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 Bartolus, Commentaria, to D.49.15.9 (Turin 1589, IV fol. 275rb): “Et immo puto, quod civitates Italiae, 
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380
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on captives, but that there was only a natural, and no civil, obligation for the captor to 

uphold a promise to pay ransom.  This was because, just as between master and slave, no 

civil obligation could arise between captor and captive.
382

  However, if the captor was a 

latrunculus, Angelus, like the other jurists, agreed that capture was illicit and no obligation 

to him arose.
383

   

Baldus used the category of latrunculi to launch a more pointed critique of 

contemporary customs of war.  He noted that mercenary companies which devastated 

countrysides should be considered latrunculi, and their captures judged illicit.
384

  He went 

on to condemn all promises of ransom (and otherwise) made to mercenaries by captives 

even though, as he admitted, the practice was observed.
385

  Baldus also went beyond the 

question of mercenaries, indicating that anyone who did not wish to return to a captor was 

not bound to do so: insofar as captors were enemies of a republic, faith was not to be 

observed to them.
386

  Baldus‟s comments constituted a strong critique, militating against the 

customs of knightly combat by trying to invalidate promises made among private soldiers.  
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His critique generally reflected the dim view taken of mercenaries in the fourteenth century 

jus commune, which usually aimed to curtail their authority and the validity of their customs 

in favor of the authority and law of the cities.
387

  Practice, however, would lag far behind 

Baldus‟s views: while Venice in the period sometimes did take control of prisoners of war, 

private captivity and ransom continued and thrived into a much later period.
388

  

Finally, the theory of arbitration calls for some treatment, since the practice was 

relied on to settle disputes among the Italian cities.  Like peace agreements, arbitration 

aimed to bring conflicts, including open hostilities, to a conclusion, but did so through a 

mutually agreed-upon arbiter or arbitrator (or a group of them) who rendered judgment.
389

  

Arbitration was an established procedure in Roman law and was later adapted and brought 

into the medieval jus commune.
390

  In the later medieval jus commune, disputants would 

mutually agree to and sign a compromissum, an instrument which committed their case to an 

arbiter or arbitrator and committed them to follow the decision he reached, with penalties 

agreed to for non-compliance.
391

  The difference between an arbiter and arbitrator was 

important in theory, though less so in the practice of late medieval Italy, where the 
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distinctions often collapsed.
392

  Formally, the arbiter issued a decision, a sententia, only on 

the narrow issue given to him in the compromissum to decide, and the judgment could not be 

rescinded or appealed except in the case of his malfeasance.
393

  As Thomas Kuehn has 

noted, the arbiter could apply principles of strict law and follow more rigorous civil law 

procedure.
394

  The arbiter had no jurisdiction and the enforcement of the sententia was the 

enforcement of a private contract that could be taken to a court.   

The arbitrator by contrast had somewhat broader power to look into the matter before 

him and judged based on equity.  As Bartolus wrote in his treatise De arbitriis, there was to 

be no solemnity of law observed in the arbitrator‟s investigation of the question, since the 

arbitrator acted as an amicabilis compositor who might hope to bring the sides into 

accord.
395

  For Bartolus the arbitrator was not absolutely bound to render a sententia like the 

arbiter, but was generally expected to produce such a decision.
396

  His broader power to 

investigate the question also resulted in a larger scope of appeal for the disputants.  Appeal 

in this case was based not only on malfeasance, but was also possible if a disputant felt the 

judgment had been unjust.
397

  If that were the case, an appeal could be made to the judgment 

of a good man (arbitrium boni viri); Bartolus, for one, demanded that appeal be made within 

ten days.
398

  The good man could only void the sententia, however, and not modify it.
399
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Bartolus also considered a few special circumstances, and looked at the right of appeal more 

closely.  If the case was given to three arbiters, and one died, he denied the right of the 

others to judge it.
400

  If a third arbiter on the other hand refused to show and perform his 

duties, the other arbiters could go to a judge to summon him, but similarly could not decide 

without him.
401

  Nor could one arbiter (and presumably arbitrator also) commit his powers to 

the other two.
402

  As far as appeal, Bartolus felt that disputants could agree in the 

compromissum to forego their right of appeal from an arbitrator‟s decision, though he noted 

that opinion varied.
403

   

Of course, an important question in our context is the extent to which principles of 

arbitration taken from private law were applied in disputes between cities, territories and 

their rulers.  As Bartolus wrote, cities should interpose themselves between disputants for 

the sake of peace, and Martinus Garatus cited Angelus that when disputes arose over peace 

treaties they should be directed to the arbitrium of a judge in binding form.
404

  Yet it is not 

clear how closely the jus commune procedures of private arbitration were followed in 

arbitration between cities or lords.  Certainly such disputants agreed to submit their conflicts 

to third parties and were expected to follow decisions, with penalties for non-compliance.  In 

fact, legal consilia were at least sometimes submitted in the course of arbitration disputes, 

which indicates a formal procedure and reflects the influence of the jus commune.  Much 
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more work needs to be done on arbitration in dispute processing between the Italian cities 

(their signori, and other lords) in this period, but it might be expected that practice in fact 

varied from formal to rather informal.  As far as the role that arbitration played in diplomacy 

and diplomatic strategy, which will be considered in chapter five, enforceability was the key 

problem; but arbitration could have some efficacy, and at least defer open conflict.  

In the fourteenth century, attitudes toward war and the formulations of licit war in 

juristic literature underwent important changes and clarifications.  For Innocent IV, a new 

analysis of war could usefully identify a few levels of licit violence in medieval society, 

with a description of the conduct and scope of each different kind of war.  Given the great 

reputation of Innocent‟s commentary, it also became a kind of clearinghouse for ideas on 

war, and it is not surprising that Romanists followed Innocent‟s lead to some extent.  The 

key change to views on war in civilian literature appears to come with the opinions of 

Bartolus, however.  Here the Italian context emerges as important for the development of 

theory.  Bartolus, perhaps considering questions posed by Cino of Pistoia and Albericus de 

Rosate in particular, set out the idea that at least some Italian cities were de facto sovereigns, 

and essentially independent from the empire.  Part of the explanation of why this was so 

relied on the argument that the emperor was not available as an effective judge in disputes, 

and this part of the analysis deserves attention.  Among followers of Bartolus in this respect, 

the jurist Paolo di Castro made the assumption most explicit, writing that when there was no 

effective superior, individuals, and cities, remained in the disposition of the law of nations 

and could “give law to themselves.”  In that case, they were effective sovereigns possessing 

the right to judge the justice of their causes and go to war over them. 
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Jurists in the fourteenth century, and particularly civilian jurists, also turned to the 

conduct of war and peace with greater interest.  Thus a jurist like Bartolus could attempt to 

set reprisals within the confines of the jus commune, in his Tractatus represaliarum, in order 

to clarify the procedural foundation on which the institution could be made legitimate.  

Giovanni da Legnano, writing the first legal treatise devoted to war, borrowed from Bartolus 

on reprisals and assembled a variety of Roman and feudal laws on such issues as the 

responsibilities of soldiers and vassals to their lords.  There was perhaps nothing particularly 

new in Giovanni‟s jus in bello material, but the fact that war was the subject of a single 

treatise reflected the jurists‟ closer involvement with a range of legal issues pertaining to 

war.  On issues of peace and alliance, as well as ransom and mercenaries, jurists added some 

new opinions.  Here Bartolus also appears as the key figure, affirming as he did that cities 

could make peace and federate freely.  At the same time, and as an important background to 

these developments, jurists became quite involved in foreign relations, helping to negotiate 

and settle disputes between the Italian cities.  
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Chapter 4 

The Just War in Florentine Political Discourse 

 

 

The just war tradition was effectively developed in the classrooms of medieval 

Italian law schools, but it had important applications in the political discourse of the cities.  

In Florence, internal council debates often echoed with patriotic declarations of faith or 

arguments based on utility, instead of just war pronouncements.  Perhaps not surprisingly, 

however, traditional just war arguments found a role in diplomacy, where Italian cities 

framed their causes for war in the terms of the Romano-canonical tradition, as injuries 

suffered, goods and rights to be recuperated and necessary defense.  These arguments are 

reflected later also, in the diplomatic missives of Florence‟s chancellors, indicating a long 

continuity in the way Florence justified its wars to its neighbors, allies and enemies.  In the 

missives and rhetorical works of the chancellors and humanists Coluccio Salutati and 

Leonardo Bruni, elements of a more classical discourse were introduced to bolster foreign 

policies and burnish Florence‟s image.
405

  But it will be noted that traditional arguments on 

just war continued to play an important role, even in Salutati and Bruni‟s works, and were a 

mainstay of diplomacy.   

In Florentine political writing, just war theory can be found fairly early, in the 

collections of model speeches written for podestà, the chief judges and, in the thirteenth 

century, often rectors of cities.  A well-known collection, the Oculus pastoralis, written in 
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Florence around the 1220s, is composed of speeches on particular topics on which the 

podestà was to praise or condemn, exhort or warn the citizens in fairly accomplished 

Latin.
406

  The Latin is not particularly classicizing, but the speeches in the collection pertain 

to the civic ethics and civic pride that humanism would later embellish upon, as Quentin 

Skinner has noted.
407

  War is treated in four speeches, in which, depending on the speaking 

occasion, varying emphasis is placed on the glory of war and the importance of its justice.  

The collective message is univocal, however, since all praise valor in war but underline the 

idea that wars must be just and necessary.  The first speech on war, De iuuene cupiente 

guerram, holds that righteousness in arms is all-conquering and martial virtue wins undying 

fame from the poets.  Florence naturally has this virtue in abundance: in times of war the 

Florentines will be ready to win glory and praise through their military skill.
408

  The 

patriotism of such public speeches, however, is not uncommon for civic discourse, even in 

this early period.
409

  

The following three speeches all emphasize aspects of the just war tradition coming 

from Augustine and Gratian.  The first instructs that only fighting because of necessity, and 

                                                           
406

 Speeches from the Oculus pastoralis, ed. T. Tunberg (Toronto, 1990). 
407

 Quentin Skinner, “Machiavelli‟s Discorsi and the pre-humanist origins of republican ideas,” pp. 126-34, 

makes the point concisely; it is made at length in his The Foundations of Modern Political Thought, 2 vols. 

(Cambridge, 1977).  In a similar vein, Ronald Witt, „In the footsteps of the ancients:‟ the origins of humanism 

from Lovato to Bruni (Leiden, 2000), traces the origin of humanism to the rhetorical arts of letter writing and 

oratory, emphasizing however the importance of a classicizing style.    
408

 Speeches from the Oculus pastoralis, p. 60: “Et hoc ideo cupio, quia inter virtutes seculi quibus homines 

venerantur, armorum probitas prefulgens cunctas exsuperarat et prevalet universis.  Ecce illorum quos fama 

probos predicat armis, post transitum naturalem memoria vivit, nec deperit nomen ipsorum in secula, sicut 

poetarum manifestant ystorie…” 
409

 E.g., Skinner, “Machiavelli‟s Discorsi,” pp. 126ff., discusses the idea of glory in this early civic discourse 

and the later officially “humanist” manifestations of it.  Also J. H. Mundy, “In praise of Italy: the Italian City-

Republics,” Speculum 64 (1989), pp. 815-34; and Charles T. Davis, “An Early Florentine Political Theorist: 

Fra Remigio Girolami,” pp. 198-223, on the republican patriotism of the Florentine friar Remigio Girolami, 

who contemplated an absolutely unquestioning adherence to one‟s city.  As a Dominican, however, Girolami 

would have also supported just war theory.  Any conflict might be resolved by looking at the problem from the 

perspective of the soldier, from whom obedience was expected, and the rulers, who had to decide which 

conflict was just.    



121 

 

never on account of will, is permissible.
410

  If there is in war a will to harm “with cruelty, to 

fight with savageness, a lust for conquest,” then these are punishable, which all referred to 

Augustine.
411

  Another speech makes reference to Augustine‟s definition of war: “just wars 

are accustomed to be called those which avenge [or punish] injuries,” and quotes the legal 

definition that injuries are capable of being redressed by war when the other side fails to do 

justice.
412

  The quotation in fact emphasizes that just wars are those declared either on edict 

or for justice, which raises again the problem that proper authority might be sufficient for a 

war to be just.
413

  But in general the speeches hold that war must be undertaken carefully 

and only with justice and a certain mercy, for the evils of war are great, including “the loss 

of souls,” loss of goods, fear, devastation and slaughter.
414

  As one speech adds, virtue in 

arms is subordinate to wisdom in counseling it; and war should only be fought, according to 

established Christian rules, to establish peace.
415

 

Another collection which includes model speeches, the Liber de regimine civitatum, 

written by Giovanni da Viterbo while he was podestà of Florence around 1250, similarly 

contains material on war.
416

  It undertakes generally to advise podestà on how they should 

carry out their office, while giving a few examples of how a podestà should publicly justify 

an armed response to another city.  These speeches, though also rooted broadly in the just 
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war tradition, focus on enumerating the injuries and violations of rights that justify 

Florentine military action, and which would remain standard features of Florentine wartime 

diplomacy.  One speech holds that war can be undertaken “on account of conserving or 

increasing the honor of the city,” or to recuperate rights after they have been unjustly 

occupied, detained or molested in some way.
417

  War for “conserving or increasing the 

honor of the city” strikes a consciously civic note which was outside of the just war tradition 

but closer to the reality of inter-city strife, while the idea of recuperating rights was certainly 

traditional.  The violated rights are not specified, but are likely rights in property; the speech 

may refer to the city‟s corporate rights to territorial possessions, or individual rights of 

citizens to their goods.  But rights conceivably could be broader, and refer to taxes on 

merchant goods or indeed free passage.  As well, and common in practice, rights (and 

obligations) would be spelled out in commercial treaties, peace agreements or by the terms 

of a defensive alliance.  More explicitly at least, Giovanni, like the jurists, included self-

defense against force as a right, which he assumed was extended to the city as well as 

individuals.
418

   

Giovanni referred to violated rights throughout the model speeches.  In another 

speech Florentine “rights and possessions” (iura et possessiones) had been disturbed by the 

Romans and Florentines could resist their arrogance (superbia) and defend their rights by 

whatever force was necessary.
419

  The rights again seem vague, but Giovanni went on to 

adduce specific causes for war: the Romans were accused of occupying land unjustly and 
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taking castles.
420

  The speaker appealed to God to help them defend their rights, and assured 

the Florentines that if they could restrain the Romans, they would enjoy their rights in 

peace.
421

  Elsewhere the citizens of Poggibonsi inflicted great injury by detaining Florentine 

“rights and possessions” and stirring up conspiracies against them; the Florentine republic 

had to respond with force against the enemy, always mindful of the injuries that were caused 

to its rights.
422

  In another speech, the Pistoians had occupied Florentine land, despoiled its 

citizens of their goods, and come armed into Florentine territory.
423

  The rights language in 

these early speeches often refers to serious violations of movable or immovable property, 

but again it could refer to the infringement of agreements and other unspecified rights.   

Giovanni also counseled, as did speeches in the Oculus pastoralis, that war should be 

avoided whenever possible, as by definition only necessary wars were just.  Significant 

prudence was necessary for it, and he suggested basic procedural rules for gaining popular 

assent for war.  He did not mention the familiar Roman legal principle of quod omnes tangit, 

but did think that convening a general council was necessary.
424

  In his account the council 

was to be called by general acclamation or on the authority of the  podestà, the course of 

belligerent action agreed upon, and then presented to a group of leading citizens, including 
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knights, captains, diplomats and jurists for approval.
425

  He did not apparently mean to 

describe Florentine procedure in detail, but to emphasize that war was a difficult decision 

requiring the formal assent of at least the leading citizens.  Indeed, the Oculus pastoralis and 

Liber de regimine civitatum indicate that a certain balance had to be struck in public 

discourse on war between eager patriotism, the enumeration of specific injuries and 

violations of rights that justified war, and the moral (and procedural) foundation on which 

just war should rest. 

The list of injuries and violated rights found in the Liber de regimine pointed to the 

reality of legitimizing war in the Italian cities throughout the late middle ages and 

Renaissance.  In the accepted course of foreign relations, cities made official complaints 

about specific injuries and perceived violations of rights that could justify war; the final 

declaration, which proclaimed a formal breach of faith, was a diffidatio and was to be made 

before undertaking bellicose action.  In respect to these enumerated injuries and violations, 

the two collections of speeches serve as fair introductions to the ways in which Florence, in 

the powerful rhetoric of its humanist chancellors, publicly justified its causes.  As will be 

noted, the public missives of Florentine chancellors Coluccio Salutati and Leonardo Bruni 

framed Florence‟s wars against Milan or Lucca in terms as just defense against immediate 

force, defense or recuperation of goods or rights, or punishment of injuries.  In their 

justifications of Florentine wars, the rhetoric of Salutati and Bruni can certainly be set within 

a tradition that extended back to the Liber de regimine civitatum and the Oculus pastoralis.  

The traditional elements of these early speeches in fact still offered a template for diplomatic 

letters on war in the later period.  The rhetoric grew more complex and the Latin became 
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more classicizing, but the form of the public missives and their basis in just war theory 

remained consistent.
426

    

Before considering some of the wartime correspondence of Salutati and Bruni, it 

should be noted that in Florentine council debates on foreign policy just war theory did not 

play a strong role.  Arguments concerning which wars should be undertaken were not 

surprisingly made in a pragmatic language of communal self-interest.  Sometimes, however, 

concerns about the deep moral justice of a war were raised; and it was for those dissenting 

from a bellicose policy that the moral cause seemed more likely to become an issue or at 

least a means of argument.
 427

  Thus after Florence annexed Arezzo and its territory in 1384, 

and turned an acquisitive eye towards its old rival, Siena, dissenting voices like that of 

Cipriano Alberti called the use of force against Siena “immoral.”
428

  Alberti wanted good 

diplomacy to resolve any disputes between the cities, and urged Florence to work for “good 

government” in Siena.  As Gene Brucker has noted, ordinary guildsmen seem to have been 

less interested in an aggressive foreign policy than wealthy patricians.
429

  An otherwise 

unknown armorer named Salvo di Nuto, for example, condemned the use of force against 
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Siena, urged Florence to do nothing against the will of God and to work for harmony in that 

city.
430

  But more elite conservatives could also express concerns about the overall justice of 

war.  In 1388, in response to the Pope‟s perceived threat to Perugia‟s independence, Simone 

Bordoni advised non-interference, saying that Florence should never participate in an unjust 

war; and when Florence was threatened by Giangaleazzo Visconti in the same year, Biagio 

Gausconi argued that if Florence did not have a just cause against Milan “it would displease 

God and men.”
431

 

By and large however, Florentine politicians had a necessarily pragmatic approach to 

foreign policy, immersed as Florence was in the complex and constantly changing world of 

Italian politics.  When city councilors rose to urge a course of action, they appealed typically 

to a language of utility or invoked the good of the commune, rather than citing any broader 

idea of justice.
432

  Thus in a meeting on January 13, 1401, during Florence‟s war with Milan, 

the powerful lawyer Rinaldo Gianfigliazzi argued that it was “useful” to keep Florence‟s 

Romagnol subjects close to it, while the equally influential Filippo Corsini urged the 

“utility” of retaining the loyalty of the king of Naples.
433

  Anselmo Anselmi, speaking for 

the Otto di Guardia, echoed that whatever was of  “greater utility” to the commune was 

best, as did Tommaso Sacchetti.
434

  Gianfigliazzi pointed out in another meeting that it was 

useful to Florence that factions be maintained in Pistoia, while Maso Albizzi advised on the 
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same occasion that Florence not take lordship of Pistoia, because it would break existing 

treaty agreements and would neither be “honorable” nor “useful.”
435

   

Honor was also a reason alleged for action, and particularly war: in 1405 

Gianfigliazzi spoke of continuing a military operation in the Romagna, so that the Commune 

might retain its honor (though also seek its utility).
436

  Andrea della Stufa a month later 

advocated sending troops against Piombino to recuperate the honor of the city, and 

Francesco Ardinghelli asserted that an honorable vendetta might be made there.
437

  A few 

days later Maso degli Albizzi said in council that the Rossi family should receive Florentine 

military aid, for the honor of the commune, and for its public utility.
438

  The idea of honor in 

political reasoning reflected a scale of values drawn from the personal and familial honor 

which was essential to Italian social life: honor was something to be maintained and fiercely 

defended, and there is little doubt that it played a role at the political level.  But the 

pragmatic view behind appeals to utility were equally important.  In reality the decision to 

go to war was usually careful and based on a number of considerations, not least of which 

were chance of victory, desirability of goal, legal obligations, public opinion, and some (at 

least vague) projection of financial cost.  As a matter of foreign affairs the decision was 

often built through and after diplomatic exchanges, extended council discussions and 

smaller military actions.  Whatever the multiple reasons for going to war, whether in part for 
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strict defense, to fulfill strategic objectives or avenge past wrongs, it was a processual affair 

significantly mediated by diplomacy and law. 

Justifying Florentine causes in terms of specific injuries and violations of rights did 

come up in council debates, but enumerations of the injuries and violations that might 

constitute casus belli were most apparent in responses to foreign ambassadors.  When 

Venice came to question Florence in February 1406 about its siege of Pisa, Florentine 

councilors crafted the official response that Florence was simply upholding its rights and 

only working for peace.
439

  Niccolo Guasconi said the commune only wanted to maintain its 

right, while Piero Baroncelli urged the orators to say that Florence was absolutely set on 

acquiring its rights; Piero Firenzi added that all this would be done for “perpetual peace.”
440

  

In this case Florence claimed they had purchased Pisa legally and were only putting down a 

rebellion, in what was now Florentine territory: as the councilors argued, this was a perfectly 

just cause for war.
441

  The official response by this point was established policy.  Earlier, 

however, in September 1405, just after the Pisans had retaken their citadel from Florentine 

troops, the angry Florentine councilors spoke of recuperating honor, not legal rights, in 

recapturing the city.
442

  When the Pisan ambassadors came to Florence almost two weeks 

later, Florentine councilors urged a unanimous response, but only one mentioned rights.
443
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Faced with an immediate threat, it is not surprising that public opinion would clamor for a 

course of action which only afterwards was framed with legal arguments. 

Just war arguments certainly found their most important role not in council debates 

but in diplomacy.  Asserting a just cause resulting in a formal breach of faith was the most 

significant prelude to war in diplomacy, and cities frequently named the legal injuries and 

violations that could justify their hostile responses.  Like those of other cities, Florence‟s 

diplomatic letters in times of war reviewed the justice of its causes, and asserted its rights to 

war and the scope of those rights.  Notably the missives produced for Florence by Coluccio 

Salutati in the first and second wars with Giangaleazzo Visconti of Milan, which have been 

studied for their brilliant rhetoric and taken to signal a stage in the development of 

humanistic political thought, are also diplomatic documents which mark steps in a dispute 

process that escalated to war after formal charges were laid.
444

  It is somewhat unrealistic in 

fact to try to isolate the political rhetoric in those letters and interpret them apart from the 

foreign policy objectives which they tried to serve, or (often) to consider them as divorced  

from justifications of hostile action.  The real policy objectives of the rhetoric deserve 

continued emphasis, while the degree to which such missives, and diplomacy in general, 

were bound up with law and legal claims on behalf of those policy aims deserves more 

examination.
445
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Salutati, the humanist and chancellor of Florence during part of Florence‟s great 

struggle with Giangaleazzo Visconti, from roughly 1390-1402, called upon his considerable 

rhetorical gifts to connect Florence‟s republican form of government to its deep love of 

political liberty, defined generally as independence and self-rule.
446

  In his diplomatic letters 

from the period he often relied on an opposition between “liberty” and “tyranny” to compare 

peaceful Florence to warlike Milan, arguing that political liberty was something Florence 

shared with ancient republics and was willing to defend in contemporary Italy.
447

  The 

themes were not new in Italian politics by any means, but Salutati treated the dichotomy 

with a special emphasis.
448

  As Ronald Witt has observed, Salutati‟s consistent reliance on 

the theme of liberty was actually born in Florence‟s conflict with the Papacy in the 1370s, in 

which Salutati reminded cities in papal territory of their ancient political liberty in order to 

incite them to revolt against Rome or to maintain their independence from it.
449

  The terms 

were certainly flexible tools in foreign affairs: Salutati could broadly employ the struggle of 

“liberty” against “tyranny” to depict a united front in Tuscany against outside intervention, 
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or at times a united front of all Italy against foreign enemies.
450

  In the Milan conflict, the 

terms were enlisted to help unify support against Milanese activity in Tuscany and 

Lombardy, isolate it militarily and diplomatically, justify Florentine intervention in the 

affairs of other Tuscan cities (like Montepulciano) and furnish in part a just cause for war 

against Milan.  They were also tools that were easily appropriated: Milan simply directed 

charges of tyranny back at Florence, accusing it of threatening other Tuscan cities while 

deceitfully calling itself a defender of liberty in the region.
451

 

Importantly, Salutati‟s wartime letters as chancellor also made reference to elements 

of just war theory.  One letter of February 21, 1377, addressed to the kings and princes of 

Italy during Florence‟s war with the Papacy, provides an example of rhetorical proficiency 

but also concerns itself with some of the traditional criteria.
452

  Salutati was trying to justify 

the Florentine cause to a broader community of Italian cities, and asserted that Florence was 

involved in a war of “moderate defense,” had never acted in offense or “moved arms against 

the lands of the Church” and never “wished domination” of any city or town of the 

Church.
453

  These were familiar elements, namely moderation, defense and also right 

intention, the last going back to Augustine‟s idea of libido dominandi.  It was the Papacy, on 

the other hand, that had violated all norms of war.  It was responsible through its 

mercenaries for a massacre at Faenza in the previous year, the details of which Salutati 

reviewed at length in order to highlight the injustice of the Papal cause and its cruel 
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prosecution of the war.
454

  In general the letter functioned as a public grievance registered, 

so Florence hoped, on behalf of Italy, as the mercenaries were painted as savage foreigners 

(barbarians) whom the Papacy had unleashed upon the patria.
455

   

The missives Salutati produced in the early part of the conflict with Giangaleazzo 

Visconti were also part of a dispute process in which Florence defended its actions and 

alleged violations on Milan‟s side, while Milan similarly built a case for war against 

Florence through an accumulated list of grievances.  Some of those exchanges can be useful 

to examine as steps to a formal justification for war, in what was a fairly long buildup.  As a 

brief background, the wars between Florence and Milan in the 1390s had their most 

important roots in Florentine expansion in Tuscany in the 1380s and the rise to power of 

Giangaleazzo Visconti in Milan in 1385.  Tuscan cities like Siena turned to Giangaleazzo as 

an ally who could protect them from Florence, while Bologna turned to Florence as 

protection against Giangaleazzo‟s designs in Lombardy.
456

  The year 1387 proved to be one 

turning point, in which Milan attacked and subjected Verona, putting all Lombardy on 

guard, while Florence‟s (somewhat more diplomatic) struggle with Siena over 

Montepulciano caused alarm throughout Tuscany.
457

  It seemed that the two ambitious, 

expanding powers would come into conflict by 1388, though Giangaleazzo was probably 

more immediately dangerous, since he took Padua on December 18
th

 of that year, to add to 

his prize of Verona.
458

  In the meantime, Florence stood aside, complaining of his aggression 
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but having no legal basis to interfere, as his actions did not directly violate any of their 

agreements or create clear enough injuries to Florence.
459

 

Giangaleazzo‟s hostilities, however, brought relations between Florence and Milan 

to an anxious level.  As much of northern Italy found itself threatened, diplomatic contact 

between the powers intensified.  A conference was convened at Pavia to try to settle the 

problem in the summer of 1389, with a clear delineation of the respective spheres of 

influence of Florence and Milan.  But Giangaleazzo proved intractable and little was 

accomplished.
460

  Another conference, hosted by Pietro Gambacorta, the lord of Pisa, was 

held in September of the same year, but by then the sides were buying time as military 

arrangements were made.  An agreement was finally signed on October 9, 1389 at Pisa, 

between Milan and Florence, but it was followed the next day by a Florentine pact with 

Bologna, Pisa, Perugia and Lucca to provide for their mutual defense, showing what little 

hope was held out to the Pisan pact.
461

  Milan likewise had already secretly secured the 

lordship of Florence‟s enemy Siena, and pledged whatever forces were necessary against 

Florence.
462

  In October Giangaleazzo alleged that Florence was plotting to poison him, and 

again in November he accused the republic of seeking to assassinate him, this time while out 

hunting.
463

  The charges, whether pretextual or not, indicated a grievous fault.  Giangaleazzo 

used the first accusation as the basis to expel Florentines from his dominions, while the 

second accusation similarly built Giangaleazzo‟s case against Florence and pushed close to 

war.       
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Through Salutati, Florence vehemently denied Giangaleazzo‟s assassination charges 

and assured Milan of its friendship, despite the crumbling state of relations.  Salutati‟s reply 

for Florence on December 16
th

 noted that Milan had circulated its accusatory letters 

throughout Italy, demanding a Florentine response lest silence seem an admission of guilt.
464

  

In the letter Salutati struck a defiant tone that could only have annoyed Giangaleazzo 

further.  Salutati asked incredulously and with sustained rhetorical skill how the assassins 

could have known exactly where the Count would be hunting and when, or who could 

approach him with his retainers, calling the plot into doubt by attacking its feasibility.
465

  He 

concluded by declaring that the traditional friendship Florence had for Milan remained 

intact, but warned that the matter should be put to rest, so that cause for further discord did 

not arise.  Statements like, “O simple ears of princes!  O how easily princes are persuaded 

when it concerns their personal safety,” were glibly dismissive; but the rebuttal of the 

charges, carried out through a series of rhetorical questions, was a good example of forensic, 

or courtroom, rhetoric, and indicated the quasi-legal form of the exchange.
466

 

Giangaleazzo tried another angle in a letter to Florence of April 26, 1390, now 

accusing it of tyranny by threatening its neighbors in Tuscany.
467

  The previous months had 

seen a buildup to war on both sides, with the raising and movement of troops, but now 

Giangaleazzo was ready to open hostilities formally.  The April 26
th

 letter was sent after 
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Florence accepted Montepulciano as its subject: Giangaleazzo claimed that this submission 

violated the Pisan pact and gave a legal basis for war, and his letter itself constituted an 

official diffidatio, or declaration of broken faith.  According to the letter, it was Florence (or 

its Guelph government) that was choosing war over peace and threatened all of Italy with its 

wars.
468

  Casting itself as the defender of liberty, Milan claimed it was bound to come to the 

defensive aid of its allies, particularly Siena.       

Florence sent a vigorous rejoinder on May 2
nd

, calling Milan the tyrant while 

Florence fought for freedom, and rejected the charge that Florence had transgressed its 

bounds in Tuscany.
469

  On May 25
th

, Florence produced a letter which represented a full 

counter-claim, setting out Florence and its allies‟ case for war against the “viper” of 

Milan.
470

  The war had by that time been started, but it was important for Florence to 

represent its claims publicly and to all, as part of an effort to shore up support among other 

cities.  The letter was addressed to all of Italy and sought a sympathetic hearing from any 

corner.  Broadly it held that Giangaleazzo had deceived, violated promises and become 

tyrannical, while Florence, solely devoted to mercantile endeavors, had sought peace as the 

only way to preserve liberty.
471

  Specifically, Milan had aggressed upon Verona and Padua, 

the latter of which was an offense to Florence (though Florence had stood aside at Venice‟s 

request); duplicitously entered into and then violated the league of Pisa; expelled Florentines 
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and Bolognese from its dominions; unjustly accused Florence of an assassination plot; had 

armed men in Tuscany supporting Perugia and Siena (the latter against Montepulciano, 

Florence‟s ally), and had invaded Cortona and taken castles from Florence through its 

Tuscan agents.
472

  This was a litany of charges, and no particular element was identified as 

the sufficient and determining cause.  The cumulative effect was certain though.  The letter 

declared, “you see how the Count of Virtue broke faith with us,” and begged the other cities 

to join the cause against him: “we implore you to suppress this monster, crush this arrogance 

and punish such great perfidy.”
473

  The charges Florence alleged were a mix of pretext and 

more substantive claims, while the exchanges in general had a procedural character typical 

of formal diplomatic correspondence.   

War was officially opened and would continue until peace was agreed between the 

major parties in January 1392.
474

  The eventual cessation of hostilities was due more to the 

financial difficulty of sustaining the war than any real understanding that had been reached, 

though peace would last officially for four years.  In fact neither Florence nor Giangaleazzo 

had made significant territorial gains in the conflict, and the Count had lost Padua back to 

the Carrara family.  But with peace signed a diplomatic language of friendship was ushered 

back in.  The Count pledged his willingness, above all, to work with Florence on the 

problem of the free companies.  These were the mercenaries who largely fought the war, and 

whose continued presence at the conclusion of a war was always a threat to the countryside 

and to smaller towns, a fact that both Florence and Milan agreed upon.  In a letter to 
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Florence on March 27, 1392, the Count certified Florence‟s amicitia, claimed he was of one 

mind with Florence in all things and promised to observe the peace amicably and 

fraternally.
475

  Visconti called the free companies a plague that vexed and suppressed Italy, 

but admitted to keeping a few condottieri in his service, and asked safe passage for one of 

them to pass into the service of the Pope.
476

  He claimed that the captains in his service had 

been instructed to cross peacefully through other territories; whatever else was necessary to 

be done the Count pledged to do.
477

 

Disagreements endured after the peace agreement but in 1392 Florence willingly 

joined in the rhetoric of peace.
478

  The chancery likewise sent a letter to Visconti, like the 

one on September 6, assuring him of the commune‟s “true friendship,” claiming that 

Florence was “eager for peace” and could not be pushed into war unless by the “greatest 

necessity,” which of course was a requirement for a just war.
479

  Salutati asserted that 

Florence did only what promoted concord, increased peace and confirmed it, because 

Florence was a nation devoted to merchant endeavors which could only thrive under 

peaceful conditions.
480

  Further, peace gave a universal gift to all: it nurtured the poor, 

maintained those who had enough and increased the wealth of the rich.  Only with peace 
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was any honorable accumulation possible.
481

  However hollow these claims may have 

sounded, they had more than a little truth: financial difficulty had ground the previous war to 

a halt, and expense was also the reason Florence continued to allege to its allies for avoiding 

conflict with Milan, even when Padua and Ferrara were eager to restart hostilities.
482

 

Before examining Florentine diplomacy in the second Visconti war more closely, it 

is well to note that Leonardo Bruni, the outstanding humanist and a successor to Salutati in 

the chancellorship, was just as adept at justifying Florence‟s causes with appeals to just 

cause and just war.  Indeed the chancellors were paid in part to do just that – to elaborately 

justify Florence‟s causes in elegant Latin, sometimes with appropriate historical illustrations 

– and Bruni handled his duties in this respect well.  His rhetoric was not only brilliant but he 

possessed a legal acumen that is not evident in Salutati‟s missives and which aided him in 

fulfilling his office.  In particular, Bruni‟s role in Florence‟s ultimately disastrous military 

campaign against Lucca offers a good example of his expertise in justifying policy. 

A number of Bruni‟s most important missives came soon after he was elected 

chancellor in 1427, as Florence was embroiled successively in wars against Milan and 

Lucca.
483

  The war against Filippo Maria Visconti of Milan (the son of Giangaleazzo) lasted 

until April 1428.  It was concluded by the treaty of Ferrara, and soon followed by a war with 

Lucca, from 1429-1433.
484

  Not long after the conclusion of the first war, Florence turned to 
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put down a rebellion, based largely on grievances over taxation, in its subject town 

Volterra.
485

  With Volterra pacified by early November 1429, the chief Florentine mercenary 

captain, Niccolo Fortebraccio, crossed into Lucchese territory and started to lay waste to it, 

which raised alarms across Tuscany and marked the beginning of Florence‟s protracted and 

unsuccessful conflict, not only with Lucca but also again with Milan.  There were perhaps a 

few leading causes for the war; one was the belief in Florence that Lucca provided Milan a 

foothold in Tuscany, since the city had turned to Milan for protection in the earlier Visconti 

war and sent troops.  Seeing that Filippo Maria was still a threat to Florence, Lucca was 

considered a point of vulnerability and a latent threat, geographically situated far too close to 

Florence for comfort.  Perhaps as importantly, Lucca was a major silk producer in northern 

Italy whose industry Florence envied, at a time when Florence was attempting to push into 

that market (which it eventually did). 

Florentine councilors, however, were not unanimous in advocating war.  Lucca was 

called an old Guelph ally of Florence in council debates while it was pointed out that 

Florence had refused a Lucchese offer of aid before Lucca had turned to Milan.
486

  Lucca 

had also refrained from assisting Volterra during its rebellion against Florence, leading a 

peace party headed by Niccolo da Uzzano to warn against an unjust war.
487

  But the war 

party, arguing heavily for the strategic significance of Lucca and its prior support for Milan, 

carried the day.
488

  The committee that oversaw wartime policy and expenditure, the Ten of 

War, was set up in December, tacitly acknowledging that a decision to entrench and 
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continue the war had been reached.
489

  Prior to that decisive step, the Lucchese had sent an 

envoy to find out whether Fortebraccio was still in Florentine service, which if the reply was 

affirmative, would have provided Lucca with a just cause.
490

  Florence waved off the 

suspicions, in fact bribing the envoy, while Fortebraccio continued his depredations in 

Lucchese territory.  Lucca was forced in the next year to ally with Genoa and received 

through that alliance indirect mercenary aid from Milan.  The reasons behind the Florentine 

denials and Milan‟s covert aid were markedly legal: Fortebraccio‟s depredations were not 

part of a declared war (in fact Florence and Lucca were officially allies from the treaty of 

Ferrara), while Milan had agreed in the same treaty to avoid intervention in Tuscany. 

Near the end of 1430, the newly appointed chancellor of Lucca, Cristoforo Turrettini, 

chastised Florence for initiating an unjust war, in a letter which Bruni wrote two responses 

to, one a private epistle in Latin and the other the Difesa contro i riprensori del popolo di 

Firenze nella impresa di Lucca, an Italian version with similar arguments, intended to justify 

Florence‟s policy to a more general audience.
491

  Not all of Turrettini‟s letter survives, but 

his view of Florence and the defense of his city‟s conduct comes across clearly in the extant 

portion.  Most importantly he argued to Bruni, to whom the letter is addressed, that the terms 

of the peace treaty of Ferrara, which ended the previous Milanese war, had been broken.  

Turrettini reminded Bruni that Lucca was named an adherent of Florence by the terms of the 
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treaty, from which the Lucchese had every reason to believe they would live in peace.
492

  

Despite this, the Florentines had then demanded back payments in the “unjust” amount of 

14,000 florins for the salary of a condottiere which Lucca and Florence had jointly hired.
493

  

However Lucca still agreed to pay, which should have ended any obligations.
494

  Not long 

after, mercenary troops in Florentine territory massed on the border of Lucca, and it was 

rumored that war was in the offing and had the consent of Florence.
495

  Florence denied 

everything, according to Turrettini, and said they were disposed to protect and aid Lucca, 

even to its very gates.
496

  Those denials and promises continued even as the territory of 

Lucca was attacked by Fortebraccio and his men.  The implication, as well, is that Bruni had 

lied and had some personal responsibility for doing so.  That may in part have triggered his 

response, and certainly it was a charge that the Florentine chancellor bristled at.  

Unfortunately, due to the incompleteness of letter, the rest of Turrettini‟s charges have to be 

inferred from Bruni‟s replies.  

Bruni‟s private letter, dated January 8
th

, 1431, is thought to be a contemporary 

composition with the undated Difesa.
497

  In it he replies closely to the charges laid against 

Florence, and himself, by the Lucchese chancellor.  Importantly Bruni takes a legalistic 

stance, one that seeks to justify the Florentine cause rather meticulously “in fact” and “in 

law.”  He opens by asking:  
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every quaestio [an academic or legal question] is about a doubtful thing…but if 

license is given to men to narrate the matter in their own judgment, and give false 

things for true, to bring forth unknowns as knowns, and finally to pass sentence, 

what shall be the authority of that judgment…in which the same person is accuser 

and judge?
498

   

 

Considering the matter as a legal dispute, Bruni notes that all controversies are either of fact 

or law; if of fact, they are proved by records, witnesses, evidence and probable arguments, 

while if they are of law they are questions of right and wrong.
499

  Accordingly he sets out to 

prove in both modes that the Florentine cause was just. 

In response to Turrettini‟s first assertion, that Lucca was named an adherent of 

Florence in the treaty of Ferrara, and so was immune from Florentine predation, Bruni 

claims – as a question of law – that Turrettini has assumed incorrectly that being an adherent 

cancels past injuries and establishes an obligation of the nominating party to the 

nominated.
500

  Bruni does not cite law to explain why this should be so, either in the letter or 

the Difesa, though in the latter work he makes the legal assertion clearer.  According to 

Bruni obligations of peace are set up between the principals of a treaty agreement, not the 

adherents: by naming Lucca an adherent Florence merely prevented Lucca from allying with 

or aiding Milan, but it did nothing to cancel past injuries, even open enmities, which may 

have existed between Florence and Lucca.
501

  As another example Bruni takes the lords of 
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Petramala and Azzo da Montegranelli, rebels against Florence but named acceptably as 

adherents in the treaty.  In the case of Lucca, as well, Bruni declares that the aid Lucca 

insidiously gave to Milan in the previous war, while being a confederate of Florence, 

constituted an egregious and standing injury, which the recent treaty did nothing to 

change.
502

  This injury constitutes a just cause.  From a legal perspective, Bruni‟s argument 

was both crafty and bold: the jus commune does not seem to establish a definite obligation 

between principal and adherent, but after all Innocent IV had written that a principal would 

want his adherents secure (at least from other enemies), and Baldus felt that adherents 

shared the same will as the principal.
503

  On a practical level, at least, Bruni was fairly 

honest: the main argument for besieging Lucca given in Florentine council meetings is 

consonant here – Lucca was a proven defection risk, and so a strategic weakness for 

Florence. 

Secondly, Bruni addresses the charge that the war is unjust because it was not 

publicly declared but waged covertly, partly through the attacks of Fortebraccio.  This Bruni 

notes in the letter, is a matter of fact: a Lucchese ambassador had indeed carried the public 

declaration of war back to Lucca.
504

  In the Difesa a more ample reasoning is given 

concerning Fortebraccio‟s involvement and the declaration.  Bruni assures Turrettini that 

when the Florentine government learned of Fortebraccio‟s attacks, they were astonished and 
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sent letters to him to desist, and sent copies of those letters to Lucca.
505

  Soon afterwards, 

however, people in Florentine territory, of their own will, had gone on the offensive – a 

move not directed by the government but nevertheless just on account of the injuries 

Florence had received from Lucca.
506

  In fact the government had to accede to the just 

demands of the people because, as Bruni says, the Florentine people are sovereign and have 

the right to declare war.
507

  Accordingly, Lucca‟s ambassador had made Florence‟s will 

known to his government (the diffidatio, or here sfidamento), which constituted a public 

declaration.
508

 

Bruni then refutes a final argument, which Turrettini must have leveled elsewhere in 

his letter, that Florence should not have continued the war after Lucca deposed its ruler, 

Paolo Guinigi.
509

  Bruni in fact agrees that the people of Lucca were not responsible for past 

injuries against Florence, but their own continued prosecution of the war after Guinigi had 

been deposed, and their willingness to accept the rule of tyrants, indicts them as a continued 

threat to Florence.
510

  Again the reasoning is not inconsistent with Florence‟s private 

justification of the war as a strategic issue; and Bruni claims that the Lucchese have again, in 

signing an agreement with Genoa, submitted themselves not only to Genoa but its old ally 
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Milan.
511

  Thus injuries committed by Guinigi are simply being perpetuated by the people 

under the shadow of Milanese tyranny, and war can be rightfully continued.
512

   

The elaborate answer to Turrettini in the Difesa reflects the full breadth of his 

charges, and the need Florence felt to respond fully, as a way of making a counter-case 

before a skeptical public audience.  As a separate defense written outside of normal 

diplomatic correspondence and in Italian, the Difesa was indeed meant for a broad public 

hearing, and suggests the difficult position Florence found itself in at the end of 1430.  In 

fact the letter and the Difesa were written about a month after Florentine forces had been 

routed outside Lucca by a Genoese force led by Niccolo Piccinino.
513

  Milan was by then 

clearly on Lucca‟s side, having supplied the condottiere for employment by Genoa, and 

Genoa‟s alliance with Lucca had been signed in September of that year.  Siena had also 

sought aid from Milan, fearing Florence‟s hostility.  Florence needed allies in the conflict 

and sought Venice above all, as the state whose involvement could draw Filippo Maria‟s 

attention away from Tuscany to eastern Lombardy.   

Florence, in fact, appealed to Venice quite frankly for support and without much 

pretense.  On December 7
th

, five days after the heavy defeat by Lucca on the Serchio, 

Florence remarked to Venice that it was no longer so much a matter of acquiring Lucca as 

saving its own state.
514

  Florentine troops were being held captive, and a new contingent was 
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delayed in reaching Tuscany to engage Piccinino.
515

  The situation did not call for any long 

exegesis on the justice of the war with Lucca, and instead the focus was shifted to Milan.  

Since an immediate problem was to counter the influence of Filippo Maria, Florence drew 

Venice‟s attention to the faithlessness of the Duke, who had broken the treaty of Ferrara by 

opposing Florence, and given the allies just cause to oppose him.  The letter simply exhorted 

the Venetians: “the oppressions inflicted upon us by the enemy [Milan] are clear, the broken 

peace is manifest; with such injuries and offenses against the league, may your highness be 

moved…and rise against him in Lombardy.”
516

  It urged Florence and Venice to be “one and 

the same body” in the war, which referred directly to legal theory behind confederations.
517

  

In fact a new alliance between Florence and Venice was concluded in early January 1431, 

by which time the sides were polarized, with Siena soon joining on the side of Lucca and 

Genoa.
518

 

Bruni‟s defenses of the conflicts with Lucca are best read more closely in this 

immediate context, after Florence had been dealt a difficult loss but determined to recruit 

Venice and continue the war.  Bruni‟s letter of January 8
th

 to Turrettini was succinct and 

focused on the legality of attacking an adherent, and Florence‟s just cause and public 

declaration, which latter were the basic criteria for just war.  It was perhaps the legal case 

that Florentine diplomats carried to other cities as well, though this letter was sent directly to 

the chancellor of Lucca.  Part of Bruni‟s intention in writing is more personal as well, as he 

refuses to take any blame for the war, reminding Turrettini pointedly that mere chancellors 
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could hardly check the will of their cities.
519

  He mentions in concluding that he wrote 

another defense of the Florentine cause in “popular words,” referring to the Difesa, so that 

the people themselves could understand the case.
520

  Florentines, if not Lucchese and 

perhaps other Tuscans, were likely the target audience.  

The Difesa contains the same legal arguments as the letter though in fuller form.  

The argument about the status of adherents is given with examples, while the public 

declaration is narrated at length.  In a more humanist fashion, Bruni also includes in the 

Difesa an example drawn from Roman history to support his case, where the will of the 

Roman people was sufficient to declare war against Carthage.
521

  But it is the justification 

for the continuation of the war, lacking in the letter, that sets the Difesa apart and suggests 

the main reason behind its composition.  It is this last section that may have been aimed at 

Florentines skeptical of continuing the war after the heavy defeat at the Serchio, as well as 

emphasizing that the commune had the will to pursue the conflict.  To these ends, the Difesa 

was also fitted with a more elaborate rhetoric, and included traditional appeals to Florence‟s 

role as a defender of liberty.
522

  Indeed the appeal to liberty and tyranny also came in the 

final section, where Bruni claimed a just cause for Florence because the Lucchese had 

preferred to install tyrants rather than live in liberty.  Florence, thus threatened, was obliged 

to continue to defend its own liberty through just war.
523
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Florence‟s claims do not appear very strong, but give a good sense of the uses to 

which just war arguments could be put in diplomacy, where justification was important.  

Also important here is that Bruni ably offered two careful and technical arguments on just 

war for the conflict with Lucca.  Parts of them were much more legalistic than rhetorical.  It 

may be true that Bruni was putting into writing legal points that had been provided by 

Florentine lawyers, but there is nothing to suggest that Bruni was incapable of such 

arguments himself, and in fact he had probably received enough legal training as a young 

man that would have allowed him to make them.
524

  As well, it should be noted that the 

Difesa was not just an opportunity to employ the political idea of Florentine “liberty.”  It is 

not unimportant that libertas was added to the Difesa while being absent from the letter; but 

it was added as part of a just war argument which referred to traditional criteria and 

technical aspects of treaty law.  Invoking a defense of libertas helped Bruni to bolster 

Florence‟s argument of a just cause for continuing the war.  Ultimately, again, it was 

essential that cities made such legal representations to adversaries and allies, and just war 

arguments in public missives could be quite thorough. 

Elements of just war can also be found in Bruni‟s more strictly rhetorical writings, 

though usually those writings, when touching on war, praise martial virtue and even 

Florentine imperialism.  Praising Florentine military prowess was typical (the speeches of 

the Oculus Pastoralis are one example).  Florence in the early fifteenth century, however, 

was a rather rapidly expanding territorial state, which likely encouraged Bruni to praise the 

city in imperial terms.  In his Oratio in funere Ioannis Stroze, which Bruni wrote on the 

death of a knight, Giovanni Strozzi, he both highlighted the deceased man‟s valor and 
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claimed that Florence‟s virtue allowed it to conquer its neighbors, adding Pisa and other 

cities to its dominion (imperium).
525

  In the treatise De militia, Bruni limited himself to 

praising the martial virtue of a leading Florentine patrician, Rinaldo degli Albizzi, and 

explained how true knights ought to behave, after giving a historical exegesis on the 

institution of knighthood.  The work aimed to describe knightly ethics in a civic context and 

held that knightly valor (directed rightly within the city and without) was crucial to the well-

being of Florence.
526

 

Bruni‟s most famous work in praise of Florence, the Laudatio Florentinae urbis, 

describes in greatly exaggerated terms the excellence of the city‟s history, institutions and 

citizens.  James Hankins has called the oration “essentially an imperialist tract, a celebration 

of Florence‟s potentiality to be the center of world empire,” which is not untrue, and the 

work makes a few unabashed statements to that effect.
527

  It also fits a certain context, as 

Bruni wrote the work in the wake of Florence‟s unexpected triumph over Milan in 1402, to 

praise the city as Florence was swept up in a tide of collective relief and civic pride.
528

  A 

more personal context is important as well.  As Jerrold Seigel has pointed out, Bruni at the 

time was probably trying to curry favor with Florentine elites, and a bravura performance 

like the one he gave in the Laudatio might increase his chances of landing the job of 
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chancellor of the republic, engaged in transmitting the affairs of state.
529

  The work thus, not 

surprisingly, includes a fulsome review of Florence‟s qualities and achievements in foreign 

affairs.  Interestingly, the section on Florentine foreign affairs in the Laudatio is based on a 

rather elaborate just war theory, which ultimately is conducive to the work‟s latent (and 

sometimes overt) imperialism.
530

  More directly, the just war arguments lead to Bruni‟s 

essential point, that in foreign affairs Florence has a responsibility to be a virtuous 

interventionist.  

As a general claim, Bruni declares in the Laudatio that all of Florence‟s wars are 

just, and gives as one example its resistance against Henry VII in 1312.
531

  He states that this 

was a case of simple defense against Henry‟s attack, and adds that “not only in resisting was 

this city strong, but formidable also in using force, that is in avenging injury (ulciscenda 

iniuria).”
532

  He thus takes up the juridically acceptable forms of war, namely, strict self-

defense and repayment for injuries inflicted, which trace back to Cicero and Augustine.  He 

assures that Florence has never harmed anyone without suffering a prior injury, but when 

injury has been inflicted it has shown itself zealous to defend its dignity.
533

  In war, Florence 

is also immaculate: it always upholds the rights of its enemies, preserves faith (in treaties) 

and never deceives.
534

  At the conclusion of a war, the city cancels injuries received (ad 

                                                           
529

 Jerrold Seigel, “‟Civic Humanism‟ or Ciceronian Rhetoric? The Culture of Petrarch and Bruni,”  Past and 

Present 34 (1966), pp. 3-48; at p. 16, n. 33.  In fact, Bruni only secured the position permanently in 1427. 
530

 As noted, traces of imperialism were possible in legal thought also; see ch. 3, pp. 91-2, on the opinion of 

Paolo di Castro, which was of the same period. 
531

 Leonardo Bruni, Laudatio Florentine Urbis, ed. S. Baldassari (Florence, 2000), p. 25; “Cesar” in this case is 

Henry. 
532

 Ibid., pp. 25-6, “Non solum in resistendo fortis hec civitas fuit, sed etiam in inferenda vi, hoc est in 

ulciscenda iniuria, formidabilis.” 
533

 Ibid., p. 26.  Bruni does not specify the gravity of the injury necessary for war or some retribution short of 

that, but it will be remembered that just war theory is similarly vague on this point.  
534

 Ibid., p. 24, “Quod cum a principio vidisset et ita iustum esse censuisset, ob nullam utilitatis speciem adduci 

unquam potuit ut pacta, conventa, federa, iusiurandum, promissa violaret;” also: “Usque autem adeo fides et 

integritas in hac civitate plurimum valuit ut iura etiam hostibus religiosissime servarit, nec unquam vel in hoc 



151 

 

remittendum iniurias) through war, and makes restitution for losses inflicted where it is just, 

always paying to each his due (ut suum cuique ius diligentissime tribueret).
535

  It is notable 

that in this section much of the discourse is legal, and considers aspects of jus ad bellum 

(self-defense and avenging injuries), jus in bellum (honoring faith given to an enemy) and 

post bellum (cancelling injuries and making restitution).
536

  In adhering to a legal discourse 

Bruni found it important to emphasize that for all its glory in war, Florence has always acted 

with strict justice and in a legal manner. 

Not surprisingly Bruni also sees a strong role for Florence as policeman and arbiter 

in foreign affairs, and considers it the most beneficial player in regional politics if not Italian 

politics generally.  He notes that a number of cities are oppressed by the violence of tyrants 

and the conspiracies of their neighbors, which cities Florence is willing to sustain with 

money and councils.
537

  Bruni‟s argument reveals an aspect of what might be called 

Florentine foreign aid, which naturally is in the service of justice and does not promote any 

selfish foreign policy goals.  More importantly, Florence sends embassies to cities in conflict 

in order to join them together, which is virtuous and for the good of all.
538

  Presumably this 

refers to Florence‟s role as a mediator and arbitrator in disputes.  With all zeal Florence tries 

with words and by its authority to bring enemies to peace, but if that fails it defends the 

weak (imbecilles) against the stronger, so that no city of Italy might suffer destruction.  The 

implication is that Florence has a kind of tutelary care for Tuscany if not the whole 
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peninsula.
539

  By supporting weaker against stronger, Bruni seems also to indicate that 

Florence understands the principle of a balance of powers in the peninsula, a balance which 

Florence maintains.   

This reasoning leads to a strong defense of interventionism.  Bruni says that Florence 

always takes up the causes of others, almost as much because they need help as that their 

cause is just.
540

  At this point the defense of liberty against tyranny is again emphasized, 

essentially in order to justify Florence‟s broad interventionism and allow the city to 

intercede on behalf of any other city whose liberty has been threatened or suppressed.
541

  In 

Tuscany, Bruni says, Florence has often defeated the Sienese and Pisans when they became 

tyrannous, while defending the Lucchese against such enemies.
542

  And of course the 

commune does not intercede for its own sake, but rather for that of others and of all Italy: 

Florence is always willing to enter the fray to vanquish tyranny.
543

  The ultimate model for 

its defense of liberty is Rome, and to some extent Florence carries on Roman tradition, 

according to Bruni.
544

  Such intervention has rewards, however, as a natural effect: it has 

brought Florence great riches and glory and the enlargement of its territory, all of which 
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redound to Florence‟s honor.
545

  Bruni‟s vision is sweeping.  In it, Florence becomes a city 

that justly reconciles enemies, aids the weak and suffering cities of Italy, and vanquishes 

malefactors, all while the city grows in reputation, wealth and territory. 

Mikael Hornquist has emphasized, based on writings including the Laudatio, that 

Florence‟s imperialism was an intrinsic part of its republican ideology.
546

  On this view, 

following classical Roman doctrine, Florentine liberty at home was believed to be 

accentuated and glorified by domination abroad.
547

  In Bruni‟s Laudatio, however, there is 

an equal and more basic link between just war and beneficent interventionism, which still 

has imperialistic consequences.  In Bruni‟s vision in the Laudatio, it is Florence‟s virtue – 

with a sense of medieval moral justice as well as classical excellence – that gives the city a 

responsibility to intervene, aid the weak, settle disputes, and the like.  Because it only goes 

to war for just reasons, so the rhetoric goes, and only acts justly in foreign relations, 

Florence can take a leading role in peninsular politics.  The gloriousness of Florentine 

activity in Italy, and its deserved position, depends on this justice.  Intervention is required 

on the principle that helping friends is a duty, drawn from traditional just war theory; Bruni 

makes this into a special moral responsibility that Florence has to defend the weak or 

oppressed.  In this sense, the defense of libertas or opposition to tyranny can be used to 

broaden the cause for intervention and war, but the law, and just war theory (in an expanded 

version), can offer a key to understanding Bruni‟s view of foreign policy in the Laudatio.  In 
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Bruni‟s Laudatio, at least, there is more than simply an ideology that seeks liberty at home 

and domination abroad. 

It is important that elements of traditional Romano-canonical just war theory endured 

and coexisted, even in Bruni‟s rhetorical works, with appeals to liberty and tyranny as a 

justification for hostilities.  Indeed these elements were constitutive of Florentine political 

discourse from an early period, though used as public justifications much more than private 

ones, where appeals to utility and honor were more common.  Such traditional justifications 

remained most essential in a diplomacy that was inextricably bound up with law and legal 

claims throughout the period, and perhaps became more so through the fourteenth and into 

the fifteenth centuries.  Though the enumeration of injuries which gave a just cause was a 

small part of diplomacy, it was still generally necessary for the official diffidatio and the 

initiation of formal hostilities.  Such a diffidatio was often the end result of a dispute that 

began with complaints over territorial encroachments and disturbances, or commercial 

violations, and which often had a basis in prior agreements.  As has been seen, these 

disputes were approached by the cities, and particularly Florence, from a strongly legal 

perspective.  Turning to examine Florentine diplomacy in the period of 1396-1402 in more 

detail, it is hoped, will allow a better look at some of the legal issues which might be 

addressed, and at how the law justified and constrained Florentine foreign policy during its 

wars.                                         



 

155 

Chapter 5 

Diplomacy and law in Florence‟s war with Milan, 1392-1402 

 

 

In the previous chapter, the aim was to show that arguments for just war played an 

enduring role in Florentine diplomacy, where they were relied on to justify Florentine wars 

to enemies and allies.  Here the intent is to consider Florence‟s use of the law in wartime 

diplomacy more broadly, in part so that a fuller range of jus commune legal theory on war 

and peace can be seen in practice.  At the same time, by looking at a particular slice of 

Florentine diplomatic history, we can analyze foreign affairs with a view to better 

understanding the role that law played in relations between the cities of Italy.  To this end, 

Florence‟s conflict with Giangaleazzo Visconti of Milan will be considered, in its second 

phase, from 1392-1402, in part to continue the earlier examination of that conflict.  

Specifically, six consilia, or legal opinions, generated during the period will help to 

characterize the law‟s role and re-examine Florence‟s approach to disputes during war.  All 

of the consilia were written for Florence by Angelus de Ubaldis, who as noted earlier was an 

important jurist and contributor to the developing theory of war and peace in the Trecento 

jus commune. 
548

  With a focus on the legal concerns of Florentine wartime diplomacy, as 

they emerged in consilia and directions to ambassadors, it should be possible to highlight the 

processual character of inter-city relations in the period. 

Agreements between the Italian cities were usually memorialized and signed by the 

representatives of the parties, and to a significant extent these agreements – peace, truce, 
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alliance and commercial treaties – bound the cities together.  They also became the most 

important basis of negotiation and complaint during diplomacy, as issues routinely arose 

over the status and disposition of territory, the nature of commercial rights, the 

responsibilities of peace treaties and similar questions.
549

  For such complaints, and the 

kinds of negotiation which addressed them, lawyers were indispensable as ambassadors and 

advisers, as Martines has noted.
550

  As importantly, however, the jus commune was the 

lexicon which these lawyers shared, and was a useful tool, if not a weapon, that could be 

used in the dispute processes that marked the complex relations between the cities.  In 

particular, it is clear from consilia that highly technical legal arguments could find some role 

in diplomatic proceedings and inter-city arbitration.  Understanding the full role that the jus 

commune played in dispute processes among the Italian cities requires more investigation, 

but such consilia help to mark the importance of the law in Trecento Italian diplomacy, and 

confirm a role for the interpretative capacities of the jus commune within it.  The law did not 

transcend hard politics and the reality of power relations in Italy, but did mediate them. 

 

The uneasy peace that ended Florence‟s first war with Giangaleazzo Visconti in 

1392 resulted largely from the financial strain of the war and the lack of material gains on 

either side.
551

  As Mesquita has observed, Giangaleazzo probably did not relinquish any of 

                                                           
549

 Important documents for inter-city relations also include charters granting land and rights, documents 

memorializing submission to another government or agreeing to taxation, and other deeds and pacts, but 

treaties of peace, truce and alliance were the most dynamic and contested in wartime.  For Florence, important 

collections including examples of these are found in P. Santini, Documenti dell‟Antica Constituzione del 

Comune di Firenze, 2 vols. (Florence, 1895); C. Guasti, I Capitoli del comune di Firenze: inventario e regesto, 

2 vols. (Firenze, 1866); G. Arias, I trattati commerciali della Repubblica fiorentina, v. 1, secolo XIII 

(Florence, 1901). 
550

 Martines, Lawyers and Statecraft, pp. 311-84. 
551

 Visconti did lose Padua, which reverted to the Carrara.  This pattern, of few material gains and exorbitant 

costs, would mark the conflicts among the major northern powers throughout the Quattrocento.  The powers 

tended in practice to balance each other, and normative expressions of a “balance of power” in the period 



157 

 

his territorial ambitions after the peace.  But apart from considerations of his own costs, he 

recognized that his allies in Tuscany could hardly afford the war and that he might lose their 

support if it continued.
552

  Even after the peace, the coalitions remained intact and some of 

the intractable issues that had caused the war endured, making the treaty of Genoa appear in 

hindsight as largely a truce.
553

  At the same time, however, Florentine diplomacy of the first 

years after the Peace of Genoa, in January 1392, was marked by a certain care and respect 

for the letter of the treaty, and a willingness to address unresolved issues that arose from it.  

That doubts and suspicions were voiced immediately in council meetings is not surprising, 

nor is the fact that Florence and Milan were capable of undermining the treaty with tit-for-tat 

stratagems.  Ultimately, neither side was ready for or wanted to come to open war.  In the 

meantime, concerted diplomatic efforts sought to mitigate offenses and address differences, 

particularly before the end of 1395 and until 1396, when war resumed in earnest.  

The treaty signed at Genoa also became the principal point of reference in 

subsequent questions and disputes that arose among the parties until 1396, and to some 

extent throughout the second Visconti war.  It was not unusually punitive (with one main 

exception), but left key issues unresolved.  Its contents are important to consider, however, 

for their immediate importance in subsequent diplomacy.  The punitive clause of the treaty 

was the heavy indemnity that Francesco Carrara was forced to pay Milan, of 10,000 florins 

annually, as compensation for the loss of Padua; if the money was not paid, Giangaleazzo 
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could ostensibly use the failure as a just cause to restart the war.
554

  As far as monetary 

damages, it was agreed that the 100,000 florins assessed to each side canceled the other 

out.
555

  As was typical of peace treaties, the treaty also generally remitted (forgave and 

legally cancelled) the injuries, killings and damages that occurred during the war.  However, 

Ferrara and Milan reserved their rights in this respect, suggesting that a path remained open 

to them to pursue grievances.
556

  Much of the treaty was concerned with restoring lands 

taken in the war, mainly in Tuscany.  The Sienese and their adherents were held to restore to 

Florence any lands taken in the war, and vice versa; the same held for Florence, Cortona and 

Perugia, and Florence was to receive back land from the lords of Pietramala.  Importantly, 

however, the ownership of Montepulciano and Lucignano, issues hotly contested by 

Florence and Siena before the war (and a prime cause of it), were left unresolved.  

Arbitrators were to decide their status, though for the moment they remained as they were, 

in Florentine hands.
557

 

The recall and restoration of exiles and banniti was stipulated in another problematic 

clause of the treaty.  Here the problem had nothing to do with the treaty but rather the 

political will of the signatories.
558

  Cities did not want to bring potentially dangerous 

political opponents back and exiles might not want to return.  But the 1392 treaty demanded, 
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for instance, that Padua allow all its exiles back into its territory with the full restoration of 

their legal rights and possessions.
559

  Florence, Siena and Perugia were to do the same, and 

were not allowed to shelter in their territory any exile from another of those territories.
560

  

The intention of course was to remove political exiles, who incited unrest at home, from 

enemy territory where they were effective, and to try to reconcile them with the 

governments they had opposed.  In a related spirit, the respective spheres of influence of 

Florence and Milan were agreed to be those from the treaty of Pisa of 1388, which did not 

bar Milan absolutely from Tuscany nor did it keep Florence unequivocally out of 

Lombardy.
561

  Beyond the uncertainty of any “sphere of influence,” the porousness of 

territorial boundaries gave exiles ample chance to remain in foreign territory, whether that 

government was sympathetic to them or not.  Those problems, along with the practical 

unwillingness of governments to take exiles back, were factors that militated against lasting 

peace. 

Still, the legal importance of the treaty, and the diplomatic efforts launched to 

support it, deserve emphasis.  Immediately after the signing, in fact, a legal case arose in 

Florence which seems to offer testimony to the desire to maintain amicable relations.  The 

case concerned a Florentine citizen, and spy, who had passed information from Florentine 

council meetings to Milan during the war.
562

  The citizen, Paolo da Castiglionchio, had 

evidently been held as a traitor, was investigated, found guilty and put in a Florentine prison, 

the Stinche, for life.
563

  The case is made particularly interesting by the fact that Paolo was 
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the son of a leading citizen of the commune, the lawyer Lapo da Castiglionchio (d. 1381), an 

arch-Guelph conservative who provided counsel to the Florentine government.
564

 

Lapo‟s son‟s betrayal of the city must have been a highly sensitive issue, and it was 

undoubtedly made more so when Paolo‟s procurator, or legal representative, petitioned the 

commune for his release.
565

  The procurator argued, on the face of it rather audaciously, that 

Paolo should be included in the peace agreement as an official adherent of Milan, released 

and fully restored to his rights.
566

  On behalf of the city, the syndic of Florence had 

staunchly opposed the petition.  The case was not left to stand with the judgment of the 

syndic, perhaps in part because Paolo had some prominent support in Milan, if not Florence 

as well.  Indeed, the case likely had real diplomatic implications, at a time when Florence 

and Milan were striving to maintain good relations in the aftermath of the peace. 

The details of the case also merits examination, because they begin to shed light on 

the role lawyers played in mediating disputes arising from treaties.  The case also reveals 

how complex the legal positions taken by the parties could be, as lawyers sorted through and 

tried to reconcile the stipulations of the treaty with domestic laws.  Faced with such issues, 

lawyers could potentially question whether treaty provisions should be allowed to trump the 
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domestic laws of a city or in part derogate from a city‟s sovereignty.  In this case in 

particular, the nature of Paolo‟s betrayal of his home city must have been difficult for some 

to overlook.   

Not surprisingly given the delicate nature of the case, it appears that a Florentine 

court solicited a legal opinion from the noted jurist Angelus de Ubaldis.  Angelus was 

teaching at the law school at Bologna from 1391-94, when he was probably asked to opine 

on Paolo‟s case.  He had already taught in Florence in 1388 and would return to teach there 

in 1398-99, while his ties to Florence extended back at least to 1385.
567

  Angelus‟s 

background thus drew him more toward Florence and its allies than Milan, but his stature as 

a renowned jurist (and brother of the preeminent jurist Baldus de Ubaldis) undoubtedly 

conferred a certain legitimacy on his findings.  Beyond that, Angelus ultimately, and by a 

rather tortuous path, found in favor of Paolo.  The opinion he rendered appears to be a 

consilium sapientis, by which Angelus would have officially decided the case; as such it 

should have been binding on the court and may well have released Paolo from prison.
568
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In a long consilium that suggests the importance and sensitivity of the case, Angelus 

addressed the arguments raised by Paolo‟s procurator on one side and the Florentine syndic 

on the other.  The procurator‟s case was simple and direct.  He noted that a stipulation of the 

Genoese treaty had instructed that “all depictions, pictures and writings” which censured the 

subjects or adherents of the enemy, be “erased, deleted and destroyed” now that there was 

peace.
569

  In fact, after the treaty, Florence apparently had deleted a “shameful” public 

depiction of Paolo, and Paolo‟s name was erased from a register of condemned enemies of 

the commune.
570

  The deletion suggested that Florence did consider that Paolo was included 

in the treaty.  That argument in fact was given by Paolo‟s procurator, who took Paolo to be 

an acknowledged adherent of Milan.
571

  There could be objections to this: it might be 

contended that the picture was deleted mistakenly, or for some other reason than the 

execution of the treaty; and more importantly, that Paolo as a citizen of Florence could not 

be an adherent of Milan.   

The Florentine syndic offered a few technical objections to the petition, which 

Angelus amplified and addressed, before treating the main issue.  The syndic argued that the 

podestà, or lead judge of the city, did not have the jurisdiction to revoke the sentence against 

Paolo.
572

  He noted that Florentine statutory law held that foreign officials could not revoke 

sententia lata in criminal cases, and the podestà was by definition a foreign official.  

Angelus responded by considering the treaty, observing that those who had the power to 

approve the peace agreement should also have the power of enforcing it, otherwise the treaty 
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would be in vain.
573

  In this case, ostensibly the Florentine populus as represented by the city 

council, would have the power to enforce each stipulation.  Angelus also dismissed another 

objection, that in Florentine law such criminal cases could not be petitioned for appeal by 

procurators.  After tracing an extended line of reasoning he concluded that the case was “of 

a mixed nature,” having both criminal and civil elements.
574

  As a consequence, the 

procurator could pursue the case while in fact any judge of delicts could rescind the 

sentence.
575

 

Beyond the lesser objections was the main objection, namely, that Paolo was not 

included in the treaty and should not be released because of it.  Angelus dealt with this as 

well, by sticking close to the procurator‟s petition.
576

  As the procurator noted, Paolo‟s name 

had been removed from a register of condemnation, suggesting that he was considered an 

adherent of Milan by Florence.  Angelus proceeded to accept Paolo as an adherent of 

Giangaleazzo, most importantly because the Count had named him as such, despite the fact 

that Paolo was formally nominated at the end of the war and after the time limit specified in 

the treaty for doing so.
577

  Angelus argued further that even Paolo‟s legal condemnation as a 

spy for Milan tended to disgrace not only Paolo but principally the Count of Virtú, which 

was unacceptable according to the treaty.
578

  Ignoring the issue of Paolo‟s Florentine 
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citizenship, Angelus asserted that Paolo, as a declared adherent of Milan (which by 

implication Florence had accepted), should be immediately released from jail.
579

   

That Angelus was willing to abrogate Florence‟s rights and domestic laws to such an 

extent to uphold the treaty was rather remarkable, and it reflects the importance of the treaty.  

As importantly, however, it is likely a testament to the significance of Paolo‟s case as a 

diplomatic issue, since Paolo‟s release may have been good policy after the end of the war.  

Milan had (although belatedly) nominated Paolo as an adherent, and some within Florence 

may have been receptive to the man‟s release.  In fact, in arguing for Paolo‟s release, 

Angelus relied on a common jus commune principle which accepted the importance of 

adherents, even if it did not envision the extreme nature of Paolo‟s case.  From a tradition 

extending back at least to Innocent IV, it was acknowledged that each principal signatory of 

a treaty had a duty to look after its adherents and followers, either corporate or individual, 

without whose protection (at least against the other side), a lasting peace could not be 

made.
580

  And as Angelus argued in the consilium, Giangaleazzo was held not only to look 

after the safety of his adherents but also their reputation.
581

  It was really this underlying jus 

commune principle that Angelus applied, in a broad way, to argue for a convicted Florentine 

spy. 
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Even if Angelus did secure Paolo‟s release, however, any true reconciliation with 

Florence was a different proposition.
582

  With a glance at electoral and taxation records, the 

strong suggestion is that reintegration and reconciliation did not occur.  Paolo‟s father Lapo 

had been part of the commune‟s ruling elite, and between 1320 and 1390 the da 

Castiglionchio family was chosen to sit thirteen times in the Tre maggiori, the primary 

governing councils in Florence.
583

  Yet from the time of Paolo‟s imprisonment until the 

1460s, the family was completely absent from the main Florentine councils.
584

  There is 

little doubt that the Florentine government remained inimical to Paolo and his family, and 

proscribed them from office: if Paolo was released from prison he was likely sent off to 

Milan, while his family may have suffered political disabilities for decades and perhaps 

exiled because of him.  Indeed, the family is wholly missing from Florence‟s comprehensive 

1427 tax assessment, the catasto.
585

  If the government was willing to let Paolo go, they 

were not willing to forgive the betrayal.  Beyond (the failure of) personal reconciliation, 

Paolo‟s case does cast further doubt on Florence‟s willingness to recall opposition exiles 

from other territories, though in the course of subsequent diplomacy certain concessions and 

shows of “good faith” might be made. 

The difficulties in fulfilling the treaty of Genoa were ultimately due to the complex 

and unstable political situation in northern Italy.  The treaty was not, in any case, a solid 
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enough resting point.  As a precaution, in April 1392, Florence concluded the League of 

Bologna to shore up its coalition and (although not declaredly) resist the influence of 

Giangaleazzo in eastern Lombardy, the Romagna and Tuscany.
586

  In the meantime 

Giangaleazzo tried to strengthen his relations with his Tuscan allies Siena and Perugia.  He 

worked with Siena to negotiate an agreement with the mercenary companies to leave that 

area, and in Perugia sought to intervene as well, when feuds broke out after Giangaleazzo‟s 

former mercenary captain, Biordo Michelotti, arrived and took power.
587

  Perugia eventually 

submitted to the Pope to quell the social unrest, but the pattern of Giangaleazzo‟s 

relationships in Tuscany was similar to what it had been before the war.
588

  The main 

exception was Pisa, whose ruler Pietro Gambacorta had sought a conciliatory path between 

Milan and Florence and remained moderately sympathetic to Florence.  But Gambacorta 

was overthrown and killed at the instigation of his top advisor, Jacopo d‟Appiano, in 

October 1392.
589

  In d‟Appiano, the new lord of Pisa, Giangaleazzo gained a strategic and 

fairly secure ally.  

Despite the new threat in Tuscany, Florence raised no great outcry against d‟Appiano 

and instead focused its energies on diplomacy.
590

  Although Florence played the diplomatic 

game in its home territory with less success than Milan – since the neighboring cities tended 

to fear Florence‟s power and find safer support with Giangaleazzo – there was important 

scope for Florentine efforts.  After the war factionalism had grown in Perugia, Pisa, Genoa, 

and other cities; and Florence, like Milan, tried to interpose itself as a mediator to help 
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pacify the factions and disperse the mercenaries somewhere beyond those cities‟ 

territories.
591

  At stake in such interventions was also continued or increased influence in 

those cities, which particularly in places like Genoa both Milan and Florence coveted.  But 

Milan and Florence also promised results for those cities, consisting largely in the ability to 

bring peace and order, even if with military aid, that would assure the city of their usefulness 

as allies.  The relationship might be more economic as well, as Florence even extended a 

hand to Siena when they suffered a famine in the first Visconti war.
592

 

Genoa, in particular, experienced the sharp pangs of factionalism after the peace 

agreement, and it is probable that the peace, and any relaxation of the policies against 

political exiles, worked to the detriment of Genoa‟s stability.  Here, too, Florence sought to 

intervene to bring the parties to some accord, though one that would also benefit Florence.  

The Ligurian city had been in Milan‟s ambit, but the doge sympathetic to Giangaleazzo, 

Antoniotto Adorno, was driven out in June of 1392, leaving a government in place that was 

less certain in its sympathies.
593

  Florence was quick to assure the new government of its 

friendship and even encouraged the city to join the League of Bologna.
594

  Though nothing 

came of it, Florence was still making overtures two years later.  Although the influence of 

Giangaleazzo in Genoa had increased by that time, the political situation remained unstable, 

and Florence again offered to act as a mediator between competing sides.  Florence‟s 

embassy to Genoa in March 1394 in fact had a number of aims, for Florence solicited 

cooperation from the city and offered help in quelling internal disturbances, while also 
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seeking redress for injuries its citizens received at the hands of the Genoese.
595

  The issues 

raised reveal some of the complexity of the relationship between the two cities, and how 

important careful diplomacy was in addressing each issue separately. 

On the occasion of the embassy, Florence sent a top lawyer, Filippo Corsini, and a 

seasoned diplomat, Filippo Adimari, to address the Genoese doge.  The first item of business 

was Genoa‟s civil discord, and the ambassadors were instructed to offer to hold talks with 

the Genoese cardinal and leading citizens, to “reduce each to devotion to the Signoria [the 

government].”
596

  The Florentines also sought to consult with the Fieschi, the powerful 

Genoese family whom Florence claimed as good friends and Guelph allies, and Florence 

likely wanted to advance the interests of their side in the civic struggle.
597

  On the issue of 

joining the League, the Florentines were more chary now, and did not initially give their 

ambassadors the power to make such an offer; there was a legitimate fear that Genoa could 

follow Giangaleazzo and become a fifth column within the League.
598

  Florence did suggest 

talks on the question, and offered to send a brigade to Genoa if necessary.
599

   

The Genoese must have been receptive to the League, however, and the Florentines 

at least warmed to the idea, for additional instructions to Corsini and Adimari, dated April 9, 

gave them the authority to negotiate for Genoa‟s inclusion, and asked the Genoese to 

provide 18 florins monthly for the stipendiary troops.
600

  Florence also asked that the term 
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endure for five, or preferably eight, years.
601

  Though ready to listen, the Genoese did not 

commit at this point or later.  Genoa‟s inclusion in any case was of questionable value, but 

Florentine diplomats often drove hard bargains and in other cases would rue missed 

chances.
602

 

Of separate but important concern to the ambassadors was the treatment of some 

Florentine merchants by the Genoese, for which the ambassadors registered a complaint and 

sought redress.
603

  Corsini and Adimari charged that some of their goods had been seized 

and dumped, even after a treaty of concord had been drawn up between the Genoese and the 

corporation of Florentine merchants in Genoa.
604

  As the reason for stripping the goods, the 

Genoese had apparently alleged reprisals.  Reprisals, mentioned briefly above, were a quasi-

judicial remedy for a denial of justice that were practiced among cities in medieval Italy.
605

  

If one jurisdiction refused to address an injustice committed within it against a citizen (or 

citizens) from another, the offended citizen could ask his own courts or government for 

                                                           
601

 Ibid. 
602

 Particularly in 1397 with Pisa, which momentarily wavered in its allegiance to Milan, but Florentine terms 

for an agreement were too tough and Pisa rejected them; see Brucker, Civic World, p. 164.  In his history of 

Florence, Leonardo Bruni puts into the mouth of Rinaldo Gianfigliazzi, a leading Florentine statesman, a 

trenchant general critique of Florentine foreign policy, which accuses it of being too careful and unresponsive 

to any but the most immediate danger.  See HFP, 11.74-81, pp. 241-51.  The critique is in line with 

Gianfigliazzi‟s hawkish policy toward Milan, and his political conservatism, which urges that foreign policy 

should be in the hands of a few experts who can act quickly, rather than the masses in large deliberative 

councils (e.g., his argument on p. 241).  The argument is also echoed by modern scholars; see Gene Brucker, 

Civic World, pp. 167-8, where the indecisiveness of Florence‟s large councils paralyzes effective foreign 

policy.  But more to the point, as Brucker admits (p. 164), Florence often put forward difficult terms which 

drove potential allies away. 
603

 SCMLC, 1, fol. 2v.  They asked first, in fact, for the payment of debts owing from a few Genoese citizens, 

totalling a sum of 6,227 florins. Sums were requested by name from Batista Lugiardo, Arrigho Squarzzafico, 

Simone Doria, and Messer Giusto di Marino.  
604

 Ibid., fol. 2v-3r: “a Saona è stata scaricata roba de nostri cittadini sotto pretesto di ripresaglia antica…[e]t 

questo arrestamento è stato fatto pendente trattato di concordia che era fra l‟università de nostri mercatanti et 

coloro che domandano.”   
605

 See above, pp. 40-1; p. 76, and passim.  For reprisals in the late medieval period in Florence, the best work 

is still A. del Vecchio and E. Casanova, La rappresaglie nei comuni medievali e specialmente in Firenze, 

saggio storico (Bologna, 1894); Lauro Martines, Lawyers and Statecraft in Renaissance Florence (Princeton, 

1968), pp. 359-361, gives a quick overview of the practice in Florence. 



170 

 

redress.
606

  Ideally, the home city would investigate the petition to determine its validity, and 

then petition the foreign city for redress.  If unsatisfied, the home court or government 

would then authorize reprisals against citizens of the other city or territory, usually to the 

amount that the offended citizen had lost.  Reprisals usually pertained to commercial 

violations, often the failure to repay debt, and Florence frequently enforced this commercial 

revenge by seizing goods or money from the relevant foreign merchants who were residing 

in Florentine territory.  However the remedy had to be used carefully: heavy or quick 

reliance on reprisals could easily destroy good relations and set the stage for further conflict.  

The cities involved were also usually trading partners, making reprisals a particularly 

sensitive legal and diplomatic issue.   

In this case, Genoa alleged that the Florentine government had failed to address a 

prior injustice committed by Florentines against Genoese citizens, and thus Genoa had 

authorized reprisals against Florentine merchants.  Somewhat provocatively, however, these 

were ripresaglia antica and did not pertain to any recent incident.
607

  Moreover, the treaty of 

concord that had been reached would usually include the cancellation of past disputes.
608

  

The problem was now essentially a diplomatic one, but had its basis in a violation of law 

and the law could still have an important scope in addressing it.  Although there seems to be 

no other mention of this incident in Florence‟s diplomatic correspondence, another legal 

case for which Angelus de Ubaldis supplied a consilium pertained precisely to a question of 

very old reprisals between Genoa and Florence, adding a bit of circumstantial evidence that 
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it may have been the same incident.
609

  Angelus‟s consilium appears to be  pro parte in favor 

of Florence, and again may have been submitted by the city in the course of diplomacy.
610

  It 

would be interesting to know how the case was resolved, and whether it indeed refers to the 

diplomatic issue with Genoa in 1394, but such legal opinions are in any case good 

illustrations of the legal character of Florence‟s diplomacy. 

The question Angelus was asked to address in his consilium was whether a grant of 

reprisals by Genoa against Florentine merchants was valid or not.  The reprisals had been 

conceded a full eighty years earlier, but the Genoese claimed they were still valid because 

they had been suspended for much of that time.
611

  In considering the case, Angelus 

scrutinized the Genoese procedure for granting the reprisals, before questioning the lapse of 

time.  Angelus noted first that according to the Genoese statutes, the offended party should 

have pled and proved his case before the Genoese podestà, while in fact a notary who had 

been licensed by the podestà‟s vicar had examined the case.
612

  Angelus pointed out that 

canon and Roman law were clear that the notary lacked jurisdiction, and that authority to 

hear the case could not be delegated either to the notary or even to the vicar of the 

podestà.
613
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More procedural issues, Angelus argued, posed obstacles.  The statutes held that a 

nuncius, or messenger, be appointed to notify Florence of Genoa‟s complaint; in this case, 

the messenger was to be approved by the Genoese mercanzia, or corporation of merchants, 

and had to be a resident of Genoa.  But these were conditions that were not fulfilled 

either.
614

  As well, Genoa should have communicated its charges not to the podestà of 

Florence (as it had, Angelus wrote), but to the persons or body that represented the city as a 

corporate entity, since the reprisals pertained to Florence in toto (and could in fact affect any 

of its citizens).
615

  On this issue, Angelus acknowledged what was an important question 

among trained medieval jurists: whether a certain body or officials could stand in for the 

corporation and be said to represent it.
616

  Further particulars posed difficulties as well.  The 

Florentine merchant against whom the case arose had been absent from the city and was 

never summoned over his unpaid debt.  Instead another man, whose powers as a legal 

representative or a curator of the man‟s goods there was no record of, apparently stood in for 

him.
617

  Finally, the document declaring the reprisals was a copy and not the original.
618

  All 
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of these problems, Angelus asserted, made the declaration invalid.  In closing, Angelus 

argued that even if the procedure had been in order the reprisals still would have been 

invalid, given the long lapse of time and that Florence had done everything that was owed in 

the case.
619

   

To return for a moment to the embassy of Corsini and Adimari, they were instructed 

to demand that Genoa restore the goods that had been taken; to that end, the ambassadors 

were to request that the case be submitted to arbitrators.
620

  Whether or not Angelus‟s 

consilium was submitted on this occasion, following the request of Corsini and Adimari, it 

was likely submitted in this way, as part of the arbitration process itself and representing 

Florence‟s case.  The consilium also reveals some of the extent to which this quasi-judicial 

institution of reprisals was regulated by city statutes and, when it came to interpretation, by 

the jus commune.  Having raised what it viewed as legitimate issues, and with the weight of 

a jurist of Angelus‟s stature behind it, Florence might have success in pressing for a positive 

resolution through arbitration.  And if necessary, Florence also had in its diplomatic arsenal 

the threat of counter-reprisals.  Yet even these measures usually stopped short of violence, 

while the basic aim of regulating reprisals – as an inflammatory kind of retributive justice – 

was to limit violence as well. 
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The appeal to arbitration was also an important diplomatic strategy among cities, just 

as it was among individuals in late medieval Italy.
621

  Modern observers, historians as well 

as anthropologists, often point out the long history of various arbitration procedures, and 

indeed any voluntary appeal of disagreeing parties to an impartial third party (or parties) to 

decide an issue might be characterized as arbitration.
622

  In late medieval Italy, however, 

arbitration may have flourished among individuals because, although it appeared as a fluid, 

extrajudicial way to restore equity, it was backed by a formal legal system that could 

validate and help enforce settlements.
623

  For inter-personal disputes arbitration could be 

quite rigorous, adopting the procedures of a court and giving the arbitrator powers similar to 

a judge.
624

  As well, guarantees were usually given that the arbitration decision would be 

followed, to which city statutory law added penalties for non-compliance.  On the inter-city 

level, arbitration naturally faced much different problems of enforceability, even if there was 
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some procedural rigor.  Two cities might willingly concede penalties for whomever did not 

accept a decision, but of course there was no ultimate authority to enforce them. 

Still, arbitration among cities could be effective.  On important issues, disputing 

parties might submit their differences to a panel, if it seemed that a single arbitrator might be 

insufficient or drawn too easily to one side or the other.
625

  In high-profile disputes, the 

panel might be thought to represent a court of public opinion, with powerful players 

asserting their own preferences through their decisions.  Who the arbitrators were made a 

difference as well, and an important dispute in northern Italy might see the key territorial 

powers – including Florence, Venice, Milan, Bologna or Genoa – involved as arbitrators if 

the opportunity arose.  As Lauro Martines has noted, for one dispute between Astorre 

Manfredi, the lord of Faenza, and Giovanni Barbiano, the Count of Cunio, where the 

arbitrators were Florence, Milan and Bologna, Florence supported Manfredi while Milan 

supported Barbiano, so that Bologna might be viewed as a more neutral tie-breaker.
626

  

When disputes between Florence and Milan arose in the early 1390s Venice was a usual 

candidate for arbitrator, as well as the pope, emperor and king of France.  In that period 

Venice was interested in Milanese containment, but was not a member of the League and 

ultimately no supporter of Florentine influence in the Romagna either.  The Serenissima 

favored a balanced approach that avoided open conflict, and was fairly suited to the role.
627

  

Arbitrators represented parts of this complex community of powerful interests, and the 

expression of those interests in the judgment to which their role entitled them might be 
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respected on prudential grounds.  Flagrant violation of arbitration decisions, particularly 

when the result gave something to both sides, could easily find the disfavor of the 

arbitrator(s) and alarm sections of the larger community. 

Careful diplomacy would be particularly important for Florence in its relations with 

Genoa.  Significant trade passed between the two territories, but their relationship was 

delicate since Genoa was often guided by the French crown and Milan in the period.  That a 

consilium from a renowned jurist was submitted in a reprisals dispute with Genoa, whether 

on the 1394 embassy or not, suggests how important it was to Florence to take a strong but 

careful, procedural approach to the Ligurian city.
628

  There was also of course a perceived 

possibility in the early 1390s that Florence could ally with Genoa and forge stronger ties.  

The various aims of the Florentine embassy – seeking friendship and alliance, as well as 

redress for unjust reprisals – were coordinated but pursued separately through skillful 

diplomacy and careful legal arguments.  That Giangaleazzo succeeded in forming an 

alliance with Genoa in 1395, is in this case not as much an indication of Florence‟s 

diplomatic failure as much as Genoa‟s overriding strategic considerations and its old 

relationship with Milan.
629

  Even after that point the relationship remained an important one, 

and Florentine merchants continued to trade through Genoa until later in the war.
630

 

 Before 1396, when Giangaleazzo began to effectively surround Tuscany, and 

Florence allied with the French against Giangaleazzo, disputes passed through familiar 

diplomatic channels.  A Florentine embassy to Siena in early 1394 reflects Florence‟s 
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measured approach to disputes, which was driven as usual by legal claims and offers for 

arbitration with respect to the nagging problems of exiles and the mercenary companies.
631

  

It is also a good example of Florence‟s diplomatic approach to its enemies, since Siena 

remained strongly inimical to Florence and was one of Milan‟s staunchest allies throughout 

the period.  As a matter of policy, it is likely that Siena was encouraging exiles as well as 

mercenary forces to harass Florentine territory and possessions, while Florence was no 

stranger to similar stratagems to keep its enemy in check.
632

  There was still, however, room 

for at least temporary solutions that could assuage the tensions between the two Tuscan 

cities.  Indeed, the path open was a legal one that focused on duties arising from the Treaty 

of Genoa.     

 The Florentine embassy answered complaints by Siena that damage and crimes had 

been committed in Sienese territory by men from Florentine territory, some of whom were 

Sienese exiles.  The ambassadors, Matteo di Arrighi and Maso degli Albizzi, hastened to 

assure the Sienese that the interests of the two communes were linked together, and that they 

had not ordered and did not know of the offenses committed.
633

  Florence would, of course, 

do everything it could to bring the matter to a satisfactory conclusion.  These were the 

pleasantries and denials of diplomacy, but there were more concrete responses in the 

Florentine repertoire as well.  Albizzi and Arrighi were to declare that Florence had recalled 

all Sienese exiles from the border territory between the cities and warned them away from 
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further trouble.
634

  Concerning the question of crimes committed by the exiles and 

Florentine contadini, Florence ordered the rectors of the affected towns to investigate any 

crimes and punish them in person or corporately.
635

  If there were still disagreements, 

Florence suggested mediators to address the question, or another way that Siena might 

suggest.
636

  The Florentine ambassadors finally were to remind Siena that the Sienese were 

doing the same to Florentine towns and lands, and should equally desist.
637

 

 In their complaint, the Sienese had also demanded to have land back as an unfulfilled 

part of the Genoese treaty.  Here again the Florentine defense was legal.  Florence naturally 

admitted that land was to be returned under the treaty, but argued that the castles in question 

were never acquired by Florence or its people.  Instead the owners of the castles had 

revolted from their Sienese lords (if, the Florentines added, Siena ever held them) and came 

formally under the protection of Florence in a time of war.
638

  Florence did not hold the 

castles, and could do no more than those who held them wished – the latter had in effect 

their libertà.
639

  The argument seemed subtle but interestingly had some support in the jus 

commune, in which a city or lands which came under the protection of another still retained 

their own jurisdiction.
640

  The Florentine ambassadors, despite refusing to return the castles 

                                                           
634

 Ibid., fols. 6v-7r, “Ma acciò che si tolga di ciò materia e sospetto, noi abbiamo rivocati tutti questi loro 

usciti da confini e daremo ordine che staranno si loro da lungi che non potranno simili cose tentare.”  The 

instruction was also a tacit admission that they did have influence over those exiles. 
635

 Ibid., fol. 7r. 
636

 Ibid., “Ultimatemente proferrete un bargello o officiale comune, fra loro e noi, o qualunche altro modo 

paresse lor più utile e migliore.  Impero che siamo presti di fare ogni cosa per effare queste cose, le quali ci 

sono in tanto dispiacere quanto dire si potesse.” 
637

 Ibid.  An embassy to Perugia around the same time brought up similar border issues, requesting respect for 

territorial boundaries, and freedom from any incursions: SCMLC, 1, fols. 9v-10r.  
638

 Ibid., “Ma perche queste fortezza non s‟aquistorono né per noi, né per nostra gente, ma furono ribellate da 

coloro (se le tenevano), e in nostra accomandiga vennono al tempo della guerra, e siamo obligati a defendere 

loro…” 
639

 Ibid., “…noi non possiamo in questo [fare] più che si voglino coloro, che le tengono…” 
640

 Cf. Martinus Garatus, Tractatus de confederatione, pace et conventionibus principum, ed. Wijffels, p. 428, 

qu. 39: “Terrae recommendatae Florentinis non dicuntur de districtu Florentino, sed dicuntur confederate,” 

citing the contemporary opinion of Francesco Zabarella on Clem. 1.3.2, and p. 436, qu. 56, for an opinion 



179 

 

outright, were to assert that they would do what was rightful and again to suggest that the 

case be referred to mediators or arbitrators for resolution.
641

  The recourse to arbitration 

could also be part of a delaying strategy and other political calculations, but again might 

work as a temporary, if not more permanent, solution.        

 The Florentine ambassadors finally asked that Siena allow the citizens of 

Montepulciano to cross into Sienese territory, offering the same to the Sienese if done 

peacefully.
642

  Montepulciano had been acquired by Florence in the last war and, as the 

treaty stated, was to remain at least temporarily under Florentine control.
643

  The town was 

situated more in Sienese territory, however, making access to Siena logical, though Siena 

may have attempted to restrict traffic through it.  The Florentine instructions added that if 

Siena raised a threat of reprisal, the ambassadors were to try to get them suspended and have 

the whole matter reviewed after the facts were investigated.
644

  In the end, the Florentines 

even came down to details about the conflicts of individuals in the area and complaints made 

over particular animals.
645

  Such was a diplomacy that took cognizance of the smallest 

activities around the border of Florence and Siena, and could supply detailed responses to 

the gamut of Siena‟s complaints.  Underneath it was a view, both on the part of Florence and 

Siena, to upholding rights and reminding the other side of responsibilities.  Through 

negotiation, formal arguments based on treaties and various asserted rights, and particularly 
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procedures like arbitration, it was hoped that at least some of the lesser questions pending 

between the cities could be resolved, even if a number of larger issues proved more 

intractable. 

 In relations with Milan most importantly, Florentine diplomacy was driven by a legal 

construction of rights and responsibilities based on the 1392 treaty.  Before war restarted in 

1396, Florentine diplomacy with Milan was usually so circumspect that it would not admit 

any grounds for quarrel between the sides.  This was done in part on strategic grounds, to 

deny or mitigate offenses it committed, but there were occasions when Florence protested 

loudly.  The dispute over the Mincio river in fact was the most significant of the early 

complaints which Florence lodged on behalf of the League.
646

  The diplomatic dispute arose 

when Giangaleazzo began to dam the Mincio river in Milanese territory and to build a 

channel to divert the river from its natural course through Mantua, which would have 

seriously threatened the city.  Mantua had recently defected from Milan‟s side and joined the 

League, leaving the allies in little doubt about Giangaleazzo‟s motivations.  Further angering 

the Count, Florence was helping Mantua to build a bridge at Borgoforte, which would have 

allowed easy military access into eastern Lombardy.
647

  The League still became alarmed by 

Milan‟s activities, and convened a meeting to discuss the problem; Florence then led the 

embassy to Giangaleazzo in April 1394 to register its protest.
648

 

 The delegation was led by two of the most skilled Florentine lawyers, Rinaldo 

Gianfigliazzi and Ludovico Albergotti, whose instructions were to get right to the issue of 
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the Mincio.  Florence argued that diverting the Mincio was a violation of nature and of 

“civil, canonical, human and divine” right.
649

  They alleged that it was a violation of the 

Treaty of Genoa and argued that in the name of peace and concord Milan should not 

continue its plans.
650

  If Giangaleazzo did not agree, Florence suggested that the matter 

should be submitted to some outside party or arbitrator (persona di mezzo), since Milan 

should not be its own judge in the case.
651

  Florence‟s admonition referred back to legal 

theory as well, since to judge in one‟s own cause was the right of a sovereign and the basic 

right anchoring the sovereign‟s ability to make war.
652

  By warning Milan against judging 

for itself, Florence indicated that it should take into account the other interested parties, and 

implied a community on whose interests there was no absolute right to infringe except in 

defense and as a last resort.  Indeed, this was still a basic assumption of diplomacy, despite 

juridical opinion that emphasized the right of a sovereign to judge its own cause.   

Florence stuck naturally to law in arguing their case, reminding Milan that the 

question had to be determined according to rights and reason and the stipulations of the 

peace agreement.  Tact and strategy were involved, for Florence wanted Milan to accept 

Venice as an arbitrator, instructing its ambassadors to bring up the proposition carefully and 
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with a certain amount of dissembling.
653

  For its part, Milan of course objected to the work 

on the bridge at Borgoforte, by which Mantua would have easy access to Milanese territory.  

In view of Milan‟s fears, Florence suggested that the dam work at Valleggio and bridge at 

Borgoforte be suspended and placed in the hands of the arbitrator until the dispute was 

concluded.
654

  Florence also suggested offering the pope or king of France as guarantors that 

the bridge would not be used for military action against the Count.
655

  As far as a negotiated 

resolution was concerned, Florence allowed that Milan should first air a solution to the 

problem and see if Florence might agree to its proposal.
656

  Wrangling over the issue 

continued for some time after the embassy, and Venice was not officially called upon as 

arbitrator, but partly with the weight of public opinion against him, Giangaleazzo abandoned 

the effort to divert the river.  Florence likewise withdrew support from Mantua for the 

Borgoforte project.
657

  From a diplomatic perspective, Florence took it as a victory, 

remarking famously to the Ferrarese that, “it is much better to spend the time in embassies, 

than to break off negotiations and embark on a war, which would involve more expense 

every day than these embassies cost in a year.”
658

   

It was not just financial calculation that caused Florence, and indeed all of the cities, 

to expend so much effort on diplomacy.  The opportunity to resolve disputes in other ways, 
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due to the consequent promise of peace, found continued support in Florentine councils.
659

  

Positive legal or diplomatic resolutions were still victories; diplomacy might be 

characterized as war by other means, but there was a procedural regularity and a reliance on 

legal claims and formal processes to try to resolve contentious issues.
660

  Though legal 

arguments were not often judged impartially, strong legal arguments, based often on treaties, 

and sometimes relying for support on the technical and philosophical apparatus of the jus 

commune, could have an effect.  Moreover, with an eye to equity, arbitrators could give 

something to each side to difuse tensions.  Diplomatic negotiation and arbitration did not 

represent a system that could solve the deepest problems of foreign relations, but they could 

find solutions to particular issues and obviate the need for immediate commercial or military 

retaliation.  Admittedly, chronic distrust, deeply-held territorial ambitions and structural 

instabilities were not well addressed by such legal and negotiated approaches in the long 

term.  These were primary contributors to the restart of the war in 1396, but there were also 

in the early 1390s a number of smaller conflicts that disrupted the fragile balance and set the 

stage for war between the principal powers.  At the same time Milan and Florence had 

territorial ambitions of their own, and shared responsibility for some of the smaller conflicts, 

while those conflicts shaped the perception and policy of the primary antagonists. 

The central issues that endured after the peace, as is clear from the embassies, were 

foremost the problem of mercenaries, of repatriating or in another way containing exiles and 

border raids, and attempting to address satisfactorily the outstanding territorial disputes.  
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These issues faced difficult prospects of being resolved simply through negotiation, but 

attempts had been and were made even on larger territorial issues, like the question of 

Lucignano, which turned between Florence and Siena.  Yet even before 1395, Florentine 

relations with Pisa‟s Jacopo d‟Appiano in Tuscany became perilous, and events in the 

Romagna also brought increasing instability, such that peace became increasingly difficult 

to maintain on all sides by 1395 and certainly 1396.  The diplomatic challenges in the war 

itself would be somewhat different than before, as Florence turned to focus on addressing 

disputes among the allies and coordinating their activities in Tuscany and in the highly 

fractious Romagna. 

In the Romagna, a succession struggle in Ferrara between Niccolo and Azzo d‟Este 

eventually saw Florence and Milan support the opposing claimants.  Niccolo came to power 

after the decease of his father Alberto in 1393, while the more distant kinsman Azzo sought 

refuge in Venice and then Florence.
661

  Azzo lost Florentine support when he mounted a 

campaign to topple the Ferrarese government, but was aided by the local lord Giovanni da 

Barbiano, who was eventually supported by Milan.
662

  As Azzo engaged in attacks on the 

Ferrarese state, the Ferrarese themselves and the region divided, with towns like Forli and 

Ravenna backing Azzo, and Astorre Manfredi, the lord of Faenza and old enemy of Azzo, 

supporting Niccolo militarily.
663

  Florence took up Niccolo‟s cause and officially sent forces 

to the area: indeed, Florence was held to Ferrara‟s defense by the stipulations of the League. 

It was often the case, though, that exiles and mercenary companies were available as 
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undeclared proxy agents, and local conflicts in the Romagna and Tuscany tended to draw the 

support of Florence and Milan and become, at their worst, proxy wars between the larger 

powers.   

Even in these regional conflicts, however, Florence also tried to play a role as 

official or more informal mediator, particularly among its allies.  It has been noted that 

Milan, Florence and Bologna tried to settle a dispute between Azzo and Astorre Manfredi.  

Before Azzo found support for his political ambitions in Ferrara, Florence was also willing 

to intercede in other land disputes on his behalf.  At that time, in the summer of 1394, Azzo 

was a paid mercenary for Florence and looked on with some favor.
664

  Controversies had 

arisen over the control of certain towns in Ferrarese territory, including Pavullo nel 

Frignano, Sassouolo and Castellarano, and Florence sought to bring Azzo‟s envoy to 

Bologna and Ferrara to discuss matters, supporting some of Azzo‟s claims.
665

  When 

Giovanni Barbiano in 1396 invaded the lands of Niccolo d‟Este and Astorre Manfredi, 

Bologna was implicated as the instigator, and Florence again tried to step in to contain the 

crisis among its allies.
666

  Between 1394-96, however, it became clear that in the Romagna, 

negotiated approaches would have limited success.  The main cities beyond the Appenines 

were united under the League but, aside from the pressures of defecting, local competition 

among them posed a perennial threat to their cohesion.  And while Florence‟s diplomatic 

efforts to maintain the League were concerted, they also used their interventions to advance 

their own territorial interests – even in the Romagna – which angered the allies.
667
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The complexity of intervention played out in Tuscany also.  In 1394, Florence felt 

threatened by mercenaries who had been discharged from Giangaleazzo‟s service only to 

attack the territory of Arezzo (officially Florentine territory).
668

  The perception among some 

Florentines was that their old adversary Siena was now paying the troops and that the 

strategy had the backing of Milan.
669

  Florence sent troops to relieve a besieged castle at 

Gargonza and protests to Giangaleazzo.  The latter were effective: Giangaleazzo responded 

by prevailing on his sometime captain Broglia to withdraw from the area.  Florence also 

responded in a positive manner.  For its part, Florence beseeched Biordo Michelotti, the 

ruler of Perugia and Florentine condottiere, to avoid at all cost invading the territory of 

Siena or Pisa.
670

  They sent similar warnings with their ambassadors to the condottieri in 

August 1394, worried now that they might try to attack Lombardy itself.
671

  Milan had allies 

in Siena and Pisa, and finally Genoa, through which it maintained its political involvement 

in Tuscany, but its public interventions with those allies could be good diplomacy.  And 

when asked to intercede with various mercenaries to clear them out of the region, 

Giangaleazzo‟s “beneficent” diplomacy could also redound to his public credit.  Certainly 

Florence‟s interventions with Biordo and its other condottieri also had value as good 

diplomatic moves, as both sides entered the fray to mediate or arbitrate, admonish 

mercenaries, help allies and themselves. 

There were also serious problems in controlling the non-contracted mercenaries, 

which caused problems for an open and successful diplomacy.  In particular, the freedom of 
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the mercenaries contributed to an atmosphere of suspicion – which in some cases was quite 

justified – since the unofficial or clandestine use of the mercenaries‟ services was very 

difficult to determine.  This was a serious liability that undermined the treaties and any 

negotiated solutions.  The soldiers who gave up Gargonza in fact moved on to attack 

Lucchese territory, at the reputed bidding of Jacopo d‟Appiano, Pisa‟s new ruler, and 

possibly without any approval from Giangaleazzo.
672

  With mercenaries in some cases 

pursuing their own territorial agendas, and in others working unofficially for smaller powers 

like Ferrara or Pisa, the prospect of regional peace was again dim.  The mercenaries‟ 

continual presence in Tuscany in the early 1390s certainly did help to inflame an old conflict 

between Lucca and Pisa which later became a real war, and threw the independent-minded 

Lucca onto Florence‟s side.
673

  Deep antagonism between Pisa and Lucca had emerged soon 

after d‟Appiano came to power: the military incursion into Lucca in 1395, which was likely 

directed by Pisa, was only one incident in a difficult relationship, but was a key turning 

point.
674

  Lucca joined the League on account of it, and Pisan depredations in the following 

year, 1396, led to open war, not only between Pisa and Lucca, but finally Milan, Florence 

and the allies. 

Florence‟s relationship with Pisa under Jacopo d‟Appiano was difficult and 

adversarial almost from the start.  Florence‟s relationship with Pisa was often similar to that 

with Siena, and the diplomatic issues that arose among them were frequent, with complaints 

of depredations and disorder, and some fighting, around the borders.  On a 1394 Florentine 
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embassy to Pisa, Florence had to make assurances that exiles residing in Florentine territory 

would not be allowed to aggress upon Pisan territory.
675

  There were also mercenary 

companies around Florentine territory which threatened Pisa.  Florence thus had to tread 

carefully, and instructed its ambassadors to claim that the companies were being paid not to 

attack Florence but were under no obligations of service.
676

  The men were allowed, 

however, to pass through Florentine territory.
677

  Of such claims Pisa must have remained 

skeptical at best.  Florence in general could play the same game as Pisa, uneasily defending 

certain companies, or the remnants thereof, as free, and trying to absolve itself of 

responsibility for harm they might inflict.
678

  A notable absence on the embassy was the 

offer to settle matters by arbitration, which may be some indication of the deep distrust 

between Florence and Pisa even in 1394.  The issue of responsibility for mercenaries was 

certainly a burning one, but here the law could really only play a role when the relationships 

between mercenaries and their masters emerged from the uncertain world of rumor and 

intrigue, and found expression in explicit promises and contracts. 

In the Pisa-Lucca conflict in fact a legal matter arose concerning mercenaries, though 

it was not as much a question of responsibility for the mercenaries‟ actions, as of honoring a 
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promise made to them.  It also called again on the services of Angelus de Ubaldis.
679

  In this 

case an official safe conduct had been granted by Lucca to certain mercenaries, who were 

passing from Pisa through Lucchese territory on into Lombardy.  The soldiers, a certain 

Cristoforo and six knights from Parma, along with their goods and attendants, had been 

given immunity for six days within which to cross Lucchese territory, but had been 

ambushed and arrested on the Pisan road to Lucca by certain of its mercenaries.
680

  The 

detained mercenaries, and Pisa on their behalf, protested; and Pisa probably submitted 

Angelus‟s legal opinion to Lucca as part of that protes or as part of an arbitration process to 

which the sides consented.
681

  In any case, Angelus came down firmly in favor of the 

mercenaries and Pisa, carrying the implications of the safe conduct to their logical 

conclusion.  The issue probably arose in early 1397, during a period when the two cities 

were at war, and the consilium is dated May 1397, giving a terminus ante quem for the 

events it treats.
682

  The detail is important because Angelus, though working from Padua, 

frequently worked on Florentine cases in the period.  He was associated with Florence, took 

up residence and taught there in the following year, but was independent in 1397 and 

decided in favor of an enemy of the commune.
683

 

In his consilium on the case, Angelus asked whether the mercenary and his men were 

justly detained, and whether the safe conduct should be able to secure their release.  Angelus 

considered the import of the safe conduct, finding it absurd that safety while travelling the 
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road to Lucca, even in Pisan territory, was not also guaranteed by the promise.
684

  The point 

seemed clear enough, but was not a given in a period when tortuous legal logic could be 

employed to reach tortured conclusions.  With refreshing simplicity, Angelus held that if an 

individual should be free from violence in a certain place, he should likewise be free from it 

in coming to and leaving that place.
685

  He also noted that ambassadors were agreed to have 

immunity under Roman law not only in the place to which they were travelling, but through 

the places they travelled.
686

  Since all of Pisa was, as Angelus said, a gateway to Lucca, the 

mercenaries should have enjoyed full protection from the Lucchese in Pisa and Lucca.
687

  To 

do otherwise was to offer the safe conduct with dolo malo, or fraudulent intent and full 

culpability.
688

  As a result, Angelus demanded the release of the men.  The jurist also 

assumed that the mercenaries were working for Lucca and declared as much, whether it had 

been admitted or not.
689

  If they had denied it, actions like conveying captives to Lucchese 

prisons would have helped establish the link.  But only in rare cases could a denial of 

responsibility for the mercenaries‟ actions be pierced through. 

It is also important to emphasize that formal legal protests went forth in the midst of 

war.  Indeed, just as multi-party peace conferences sat frequently during the war of 1396-

1402, smaller-scale negotiations, protests and arbitrations continued with equal interest 
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among the individual parties, on which consilia might be generated.
690

  Among the smaller, 

but sometimes still inflammatory disputes, were prisoner cases: one has been noted.  

Another such case, of lesser legal importance but interesting political significance, was 

brought up during a Florentine embassy to Milan in August 1395.
691

  It concerned the 

captivity of the son of Rinaldo Gianfigliazzi, a leading lawyer and top diplomat of the 

commune.  Rinaldo‟s son, Giovanni, was captured while serving in the army of the Count of 

Armagnac, probably in 1391 when the Count allied with Florence and brought an army into 

Italy to help crush Giangaleazzo.
692

  But the Count had been killed and the army scattered by 

Milanese forces on July 25 of that year, with the young man‟s capture probably taking place 

around the same time.
693

  That there was still a diplomatic issue over Giovanni in 1395 is 

somewhat surprising, but while it appears that a ransom payment remained in dispute, it is 

not clear that Giovanni was any longer in captivity. 

Giovanni‟s case also became the subject of a consilium by Angelus, which offers an 

example of the jus commune confronting (and avoiding) the customs of knightly warfare.
694

  

Giovanni had been captured by an Englishman named John and sometime during his 

captivity promised to act secure the release of one of John‟s countrymen, a certain Robin, 

from a Florentine prison, the Stinche.
695

  Securing Robin‟s release was likely a condition for 
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Giovanni‟s own release.  Angelus held that Giovanni had upheld his end of the bargain, as 

Robin had been released, but a legal issue arose over the question of whether Giovanni still 

had obligations to fulfill.
696

  Angelus noted that if Giovanni had made any additional 

promises, he would not of course be released from those further promises simply by 

fulfilling the first.
697

  However, the jurist went on to ask whether any ransom promise 

Giovanni made could be valid de jure; skirting the issue, he wrote that it was beyond the 

scope of the consultation.
698

  Angelus‟s consilium did not reveal the full scope of the issue at 

hand, and of course did not indicate if the man was released.  But on the 1395 embassy to 

Milan, long after it should have been resolved, the issue of an outstanding ransom payment 

of 500 florins was still in dispute.
699

 

Though it is difficult to fill in the details of the case, it highlights the limits of the 

law, and the learned law, in such a situation.  Certainly, consilia submitted in the course of 

diplomacy, and arbitration decisions, might not have any effect on the other side.  And in 

this case the other side was not a city but an English mercenary, who accepted personal 
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reasonably close countrymen. 
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ransom pledges according to the battlefield norms of the gentes armorum, the legality of 

which Angelus appeared unwilling to comment on.  It is unclear in any case what court or 

military tribunal the case could have been submitted to, and an attempt at private mediation 

or arbitration may have been the only path open.
700

  In this connection it should be 

mentioned that the case differed notably from the earlier prisoner case concerning the son of 

Lapo da Castiglionchio.  Giovanni was captured seemingly acceptably in the course of war, 

and traditional laws of war applied to him.
701

  He undoubtedly became an important prisoner 

when his parentage was revealed, but the issue was not as explicitly political as that of Paolo 

da Castiglionchio, whose incarceration Milan claimed was a violation of the Treaty of 

Genoa, a much more serious issue.  Giovanni‟s case was surely a thorn in Florence‟s side, 

but whatever Milan‟s involvement in it, or Pisa‟s later on, it was formally a matter that 

turned between private soldiers. 

Little speculation is needed concerning the more general purpose of the Florentine 

embassy to Milan.  Florence went officially to celebrate Giangaleazzo‟s investiture as Duke 

of Milan, but more importantly to seek assurances of peace at a time when it had become 

very fragile.  Significantly the ambassadors urged Giangaleazzo to approve a compromise 

(compromesso), an agreement to submit a dispute to arbitration, involving Giovanni 
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Barbiano.
702

  Barbiano was a primary cause of disruption in the Romagna: his mercenaries 

supported Azzo and had attacked Ferrara and Faenza, and he had at least tacit support from 

Milan.  The ambassadors were to ask Milan to help reign in Barbiano by means of an 

arbitration decision, which Florence and Bologna were apparently already behind; it would 

need Milan‟s approval to have any chance of being effective.
703

  The proposed compromise 

also emphasizes the value of arbitrators drawn from opposing sides: any compromise 

imposed would tend to represent an agreement by the supervening arbitrators who had 

interests in the conflict.  In this case, however, the process failed when Milan withdrew and 

Florence and Bologna found themselves in disagreement.
704

  The failure was indicative of a 

growing divide by 1395 that separated not only Florence and Milan, but Florence and its 

Romagnol allies as well. 

Despite diplomatic efforts, the prospect of war loomed larger through late 1395 and 

into 1396.  The inability to contain Giovanni Barbiano was significant, for he continued to 

cause problems, moving alarmingly into Tuscany in early 1396.  Barbiano and a large group 

of mercenaries inflicted considerable damage on Arezzo and Cortona in March, and 

Florence resorted to bribery to induce some of them to desert and leave the area.
705

  Florence 

then encouraged the “purchased” mercenaries to cause damage around Reggio Emilia and 

Parma, about which Giangaleazzo immediately complained, while Florence denied 

responsibility.
706

  Depredations continued on both sides in Tuscany through the spring, and 

it is testimony to the imminent danger of open war that Florence quickly convened a 
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conference with Giangaleazzo and the northern cities, and signed a treaty at Florence to 

reassure their concord on May 16.
707

    

The treaty echoed some of the terms of the Treaty of Genoa, but this document was a 

clear confession of the most intractable obstacles to peace and underlined again the limits of 

diplomatic solutions.  The first provision held particularly that no subjects or adherents 

offend or permit offense to the other side or its subjects or adherents.
708

  Following 

provisions treated mercenaries.  The accord required that “men at arms” had to be employed 

with a contract, and by an oath which would assure that the mercenaries would not offend 

the other side after the contract expired.
709

  If the mercenaries did ravage some territory after 

the contract expired, the allies and Milan were held, at the petition of the other side, to send 

aid against those mercenaries, “according to their ability,” to disperse them.
710

  The sides 

were not to allow (presumably uncontracted) mercenaries to form into a company in their 

territory, nor allow those men safe passage through their territory or give them aid.
711

  Nor 

could they remain in the employer‟s territory beyond the contract.  The treaty also tried to 

break up the company after the contract was finished.  One provision treated exiles, though 

ambiguously, agreeing that they had to report to the government of the place where they had 
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sought refuge.
712

  A final provision demanded that if any foreign lord or king came into the 

peninsula to offend one of the sides, the other was held to give aid to expel him. 

The accord, and particularly the laws set up to hedge in the mercenaries, certainly 

did not lack ambition, but was unrealistic even if there was a common political will to 

enforce it.  Putting the whole accord into effect would have seriously hampered 

Giangaleazzo and the allies‟ ability to make war even legitimately.  Yet the provisions 

addressed the problems comprehensively, tacitly acknowledging that supporters like Pisa 

were able to push Milan and Florence toward conflict, and explicitly acknowledging that the 

mercenaries were not well controlled.  Stipulations demanding a contract, an oath not to 

offend the other side even after the contract and not to linger in the employer‟s territory or 

be allowed to cross through it, seemed to admit that the cities played a role in exacerbating 

the problem of free-wheeling mercenaries.  But if mercenaries could not be eliminated or 

very firmly controlled, and if there was no political will to do so (the provisions had no 

effect and war started not long after the treaty was signed), a question arises as to whether 

the parties negotiated the accord in good faith, an important issue in formal negotiation and 

dispute resolution.  

There is some evidence on the Florentine side, at least, that they were not negotiating 

in good faith, but had already decided to pursue an alliance that would bring France into the 

peninsula to vanquish Giangaleazzo.  Gene Brucker has noted the deep divisions in 

Florentine councils over its foreign policy, particularly on whether to steer a diplomatic 

course in trying to resolve the Milanese conflict, or begin war with Giangaleazzo at the most 
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opportune moment.
713

  The evidence Brucker produces supports the argument that a small 

group of leading statesmen pushed strongly for war beginning in 1395.  The majority of 

Florentine councilors may have favored peace and negotiation, but this small war party sent 

a secret agent to Avignon in March 1396, allegedly to lay the foundation for an alliance with 

France.
714

  It would be this alliance, agreed in September 1396, on which peace would 

utterly founder.
715

  A Franco-Florentine alliance was certainly the subject of another 

Florentine embassy sent directly to the French court in May.
716

  On that second embassy, 

concurrent with the Pavia accord, Maso degli Albizzi had instructions to negotiate an 

offensive alliance with the French against Milan. 

However, an argument can be made that Florence was not negotiating the treaty 

wholly in bad faith.  As a first point, opinion in Florence was divided on whether to begin a 

war with Giangaleazzo or continue a diplomatic course.  Brucker notes that the war faction 

sent emissaries to the French in secret and with the approval only of the Ten on War, the war 

council.  The merits of a French alliance were not discussed in the Florentine councils or 

subjected to a vote.
717

  This pro-war faction, in fact, was eventually able to take control of 

foreign policy in 1395-96 and push the city into conflict, aided by external events that led 

Florentines to doubt that Tuscany would remain secure, and by a few aggressive Florentine 

policies.
718

  Within the reggimento as well, the war party successfully eliminated key 
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moderate voices.
719

  Given the fact that opinion in Florence was not unanimous, and that 

some of the preparations for war were relatively secret, there is some possibility that 

Florence was pursuing both paths.  Their good faith in concluding the treaty was perhaps 

insufficiently small and quite conditional, but again it is possible that they were signing the 

accord without outright fraud.  If this sounds like a legalistic argument, it may well be; but it 

underscores the point that the law was one of a few tools to achieve desired ends in foreign 

policy.  And it certainly was viewed by these political actors as a tool, as well as something 

that had some normative force.  But in this case, with the enduring danger of mercenaries in 

Tuscany, the government probably had enough reason to make a last effort to address the 

problem while it began to pursue other options.
720

 

Nevertheless, the state of affairs showed no improvement through the summer of 

1396.  The difficulties in Tuscany actually intensified when Barbiano returned to aid Pisa 

against Lucca, and Alberico da Barbiano was released from service to Milan to join his 

kinsman, along with a larger host of mercenaries than Tuscany had seen since the last 

Milanese war.
721

  Florence interposed itself between Lucca and Pisa to make a truce in 
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August, a condition of which was the dispersal of the mercenaries.
722

  Fighting abated 

momentarily, but the situation naturally deteriorated after Florence signed the alliance with 

France.
723

  Sustained campaigns were too difficult to mount through the winter, but in the 

following spring Giangaleazzo, aware of the alliance, took the offensive against Mantua.
724

  

Florence sent reinforcements to the region, while the war between Pisa and Lucca flared up 

again in Tuscany.
725

   

With the war open on two fronts by March, Florence finally adopted in their spring 

diplomacy a case justifying war against Pisa, and claimed evidence that implicated Milan.  

In March, Florence declared to Bologna that Pisa had broken the peace agreement by 

attacking Lucca and now Florence, and was waging war.
726

  Florentine ambassadors were to 

claim that they had intercepted letters from Alberico da Barbiano, the lead captain for Milan, 

in which he declared himself to be in Jacopo d‟Appiano‟s service.
727

  This was evidence 

needed for a just cause for war: it was not the free companies that were offending the 

commune, but the hired soldiers of Pisa and the duke of Milan.
728

  The Florentine 

government also argued that not only d‟Appiano but Milan caused the recent rebellion in the 
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Florentine town of San Miniato, which had been close enough to the city to give real cause 

for fear.
729

 

The ultimate purpose of such declarations was to get the allies, and in this case 

Bologna, to join military maneuvers in Tuscany.  Florentine relations with Bologna had been 

frayed badly by Florence‟s activity in the Romagna and Bologna‟s sometime support for 

Giovanni Barbiano on account of its regional feuds with Ferrara.
730

  Indeed, fractious 

relations between the allies would be a grave obstacle to a united response against 

Giangaleazzo, and a central problem that the allies faced throughout the war.  On this 

embassy and two others to Bologna in the same period, the ambassadors tried various 

appeals on behalf of the war effort.
731

  They recalled Florence and Bologna‟s old friendship, 

the obligations owed between them and their brave, joint opposition to Milan in the first 

Visconti war.
732

  In particular, Bologna was to send whatever knights and foot soldiers they 

could to the Pisan conflict, and keep up payments for the mercenaries the League contracted 

in the Romagna.
733

  Because peace had been broken, it was no longer a matter of defense: 

Florence urged Bologna to go on the offensive and join in the vendetta that Florence would 

make.
734

  Florentine efforts to draw Bologna into Tuscany, however, would remain largely 
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unsuccessful, and the allies more generally, divided by numerous individual aims and 

grievances, would have serious difficulty in maintaining the League.  

Florentine diplomacy in 1397 focused by necessity on rallying the allies, hiring 

condottieri for service to the League, and negotiating with Milan to conclude the war.  At 

this point in the conflict bilateral negotiation and arbitration could go forward among allies, 

but negotiation between the opposing sides often had to involve (at least officially) all 

parties.  Behind the continuing military actions in Tuscany and the Romagna in fact, a major 

peace conference was convened at Imola, which sat through the summer.
735

  Venice acted as 

the official mediator to which both sides aired their grievances, with each accusing the other 

of breaking the peace of Genoa and the Pavia accord.
736

  Florence rehearsed a litany of 

charges against Milan going back to violations from the first war, and including more 

recently Giangaleazzo‟s consent that Broglia and Brandolino should attack Lucchese and 

Florentine territory, his support of Azzo d‟Este and Giovanni Barbiano against Ferrara and 

order to send Paolo Savelli against Lucca, among other accusations.
737

  Florence was still 

willing to remit the injuries and damages suffered in the attacks by Pisa and Milan and “live 

in peace,” but demanded Lucignano, Marciano and Toppole, which Siena and Milan could 

not countenance.
738

  At the same time Pisa, with Milan‟s support, demanded parts of 

Lucchese territory, including Motrone, Viareggio and Pietrasanta, which Lucca and Florence 
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would not concede.
739

  By September, the issues were still unresolved; Florence did not 

budge on Lucignano, Marciano or Toppole (though was willing to concede other land taken 

in the war), but there were now other claims to address.
740

  Florence supported Mantua in its 

demand for the restitution of all lands taken from it and the reconstruction of the bridge at 

Borgoforte at Milan‟s expense; and supported the demands of allies like Padua.
741

        

With so many intractable and often long-standing claims, the peace conference 

proved fruitless.  Milan pressed its interests, but Florence, the most powerful of the allies, 

was also uncompromising and could alienate its partners by nakedly seeking its own 

advantage.  In one example, Florence had an opportunity to negotiate with Pisa for peace at 

the end of 1397, when Giangaleazzo requested direct control of the city and it sought briefly 

to distance itself from him.
742

  But Florence demanded the restoration of the commercial 

rights it enjoyed before 1369, which included access to Pisan ports with low duties on 

goods.
743

  Florence‟s intransigence also infuriated Lucca, which felt Florence was pursuing 

its trading rights at the expense of a peace Lucca badly needed.
744

  Pisa in any case would 

not concede, and turned back to Milan, while a more distrustful Lucca began to drift slowly 

into Giangaleazzo‟s sphere of influence as well.  At the conference, Florence‟s old 
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commitment to Lucignano and Marciano were obstacles as well.  Indeed, the most powerful 

players, like Florence – and even more so Venice – were able to make war or peace more 

easily than the others, according to their own needs.  To some extent the smaller cities had to 

follow along, while supplying the minimum material aid necessary to stay in the League, or 

alternatively to defect to the other side. 

The opportunity to conclude a separate, bilateral peace, whereby a city would opt out 

of the League, was lessened by joining all the parties together at the peace conferences.  On 

the other hand, outright defection, or virtual defection through a bilateral agreement, were 

possibilities, and gave currency to the demands of the smaller cities.  Certainly Florence had 

to support eastern allies like Mantua and Padua because they were needed (at the least) as 

diversions to mitigate the force of the war in Tuscany.  There was thus a limit to how bluntly 

Florence could pursue its own agenda.  But again it did manage to alienate its allies both in 

Tuscany and the east on crucial occasions.   

Venice, by contrast, supported the eastern cities tacitly because they were a buffer 

between Giangaleazzo and its own territory.
745

  Venice often played its hand more 

successfully than Florence, not only in the east but in the conflict generally, largely because 

it was able to remain officially uninvolved for a longer period of time.  Venice seemed to 

understand that it could play kingmaker by joining on either side, but knew that with the war 

won, it might face a more direct and permanent threat from either Florence or Milan.  Thus 

Venice‟s canny neutrality allowed it to keep both sides somewhat in balance and to avoid 

the costs of war, while being able to act frequently as a mediator.  It also took up its role 

without much outward partiality; indeed, when Florence instructed its ambassadors at the 

Imola conference to ask for a private hearing on a particular issue, apart from Milan, they 
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expected Venice to reject the request.
746

  These were the pleas for separate negotiation that 

had to be avoided, and Venice likely did ensure that the form and solemnities of the 

conference were followed, particularly since a secure peace was also in Venice‟s interest.
747

  

But after extended talks failed to address the issues adequately in 1397 and 1398, Venice 

would finally seize the opportune moment to protect its interests on its own terms. 

As the Imola conference continued inconclusively, Florence was also directing its 

mercenaries and getting military aid to and from the allies.  The government was in constant 

contact with its forces and often tried to persuade new captains, sometimes in Milan‟s 

service, to join its side.
748

  But the cost of supporting the growing forces was also very high, 

with the frequency and weight of war-time taxes causing widespread complaint among 

citizens.
749

  The financial strain experienced by other cities was similar, and more than 

politics this was the root cause of problems concerning the allocation of military resources.  

There were ample grounds for reproach among the allies on account of it: Lucca complained 

that Florence was slow in providing aid against Pisa and gave insufficient aid when it did, 

while Florence repeatedly pressed Bologna for help.
750

  The commune made pleas that the 

League not lose its honor and reputation through inaction, but both in Tuscany and in the 
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Romagna Florence was unwilling and somewhat unable to come to its allies‟ aid as well.
751

  

In the summer of 1397 Florence flatly rejected Bolognese requests to send all forces to the 

defense of Mantua.
752

  They had earlier asked the Bolognese to pay the wages of Carlo 

Malatesta, who was defending Mantua against Milanese attacks, while telling Mantua to be 

patient and asserting that it was oppressed too much in Tuscany to send more support.
753

 

The treaties of alliance, as a kind of contract, spelled out the commitments required 

of the various collegati, and are a useful place to look for how the League should have 

operated.  Typically, the number of lances required from each of the allies was specified in 

the agreements, as well as provisions stating how quickly they had to be assembled, and how 

many times a year the forces had to be available for review by the other colleagues.
754

  For a 

Florentine alliance with Bologna, Pisa, Perugia and Lucca in 1390, during the first Visconti 

war, Florence was to have 374 lances under contract, while the smallest commitment, 

Lucca‟s, was for 25.
755

  Additionally, each colleague was held to house the soldiers in its 

own territory until they were needed for service.
756

  As far as hostilities, the allies were to 

aid any member who was attacked and asked for help, though the enemy had to be in the 
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territory of the colleague or within forty miles of it.
757

  Once help was given, bilateral peace 

agreements with the adversary were ruled out; again, this would jeopardize the integrity of 

the league.  The 1398 treaty also held the allies to aid their besieged friend within a period of 

fifteen days.
758

  No contract could be made with mercenaries to help one colleague and not 

the others, and the mercenaries had to give an oath not to offend the other colleagues.  

Whichever colleague broke the treaty was to pay compensation of 10,000 florins.
759

 

The alliance treaties, drawn up by lawyers and notaries, were detailed agreements 

which tried to limit the kinds of problems that collective action among independent but 

aligned powers might face.  However, there were numerous issues that could arise due to the 

fluid nature of war.  In war the number of troops needed might quickly multiply, and there 

could be little foresight concerning the total amount necessary, or who was to pay for the 

increases.  The question of how troops should be allocated among allies went unaddressed as 

well, though it was impossible to answer when war was open in multiple areas to various 

degrees.  And  if Florence itself was sufficiently threatened, it could very lawfully renege on 

its obligations to aid another city.  On the other hand if Florence‟s non-performance 

displeased another colleague sufficiently, the 1389 treaty laid out steps to find a remedy 

through arbitration: in fact any issue that caused dissent among the collegati was to be 

referred to the League in its entirety.
760

  In turn, the collegati would appoint auditors to hear 

and decide the dispute.
761

  If the decision was not obeyed, the colleagues were to treat the 
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recalcitrant city as if it were an enemy.
762

  The existence of an arbitration provision in the 

alliance treaty is important, and seems to have been used at least once in the second Visconti 

war.
763

  The treaty also indicates the flexibility with which the cities had to approach 

alliance agreements in practice. 

Despite some degree of coordination among members, Milan‟s military pressure 

strained the League to the breaking point.  With Bologna and Mantua struggling to defend 

themselves against Milan in the east, Venice felt it had to act to save the League – but more 

specifically to preserve itself and its interests in eastern Lombardy.
764

  Thus in March 1398 

Venice finally joined the League of Bologna, with the significant (and for Florence 

dismaying) condition that it would have the power to make war and peace for the allies.
765

  

For a moment, it appeared that Giangaleazzo‟s fortunes had reversed, for Venice‟s inclusion 

caused new allies to materialize and some of Giangaleazzo‟s own supporters to rebel, due to 

the League‟s new preponderance of strength.
766

  Faced with such opposition, Milan now 

sued for the peace it had rejected earlier; the Serenissima was happy to accommodate, as an 

agreement would save it from the costs of war.  Venice was able to use the concession it 

received in joining the League to broker a ten-year truce that was in its interests and those of 

its immediate neighbors, while it neglected to provide explicitly for Tuscany.
767

   

Thus the truce of May 11, 1398 was to some extent a “separate peace,” by which 

Venice bargained its way out of the League and became neutral again.  Importantly, Mantua, 
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remembering how vulnerable it had been during the war, hung on to Venice to get the best 

terms it could, though it would later defect to Milan‟s side.
768

  The move played into 

Giangaleazzo‟s hands as well: he had in the past employed partial or “separate” peace 

agreements to split allies and attack them sequentially.
769

  This time, Tuscany had been 

isolated and could now receive the bulk of his attention.  Florence understood immediately 

how difficult its position was, and sent a protest to Venice over the truce.
770

  However, it did 

not forcibly alienate the Serenissima because it might still reverse course if threatened again 

by Giangaleazzo. 

Now vulnerable in the wake of the truce, and with the League weakened, Florence 

had to further reduce its commitments in the Romagna and focus on its own defense.  Since 

the truce could be construed to exclude Florence, there was little hesitation to find excuses 

to avoid extra outlays to the allies.
771

  Arguments over the terms of the agreements and their 

fulfillment still proceeded on legal grounds, of course, and had to be as careful and as 

reasonable as possible.  This was true particularly in regard to Venice, in order to reduce the 

risk of alienating the best (if only potential) ally and counterweight to Milan‟s power.  Thus 

Florence complained to the maritime city that the truce prevented the sides from holding 

mercenaries on contracts in aspetto, which would greatly hinder Florence‟s ability to defend 
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itself against attack from Milan.
772

  Florence continued to quibble over some capitula of the 

agreement, while agreeing on others, but laid blame for the truce at Giangaleazzo‟s feet 

rather than accusing Venice.
773

   

With other allies Florence was similarly careful but more firm.  This was especially 

true in regard to Mantua, since the city‟s defense during the war had drawn deeply on 

Florentine coffers, and its allegiance was now suspect.
774

  Thus Florence was willing to 

address an issue that arose between the two cities in strong legal terms, and in fact through 

another consilium of Angelus de Ubaldis.
775

  Since disputes within the League were to be 

settled by arbitrators appointed by the League, it may be that Florence submitted the 

consilium again as part of an arbitration.
776

  In any case, the consilium stands as a good 

indication of Florence‟s attitude toward the League and its increasing wariness over 

commitments to it, in the immediate aftermath of the truce. 

The opinion took up the question of whether Florence had provided Mantua the aid it 

owed under the League of Bologna, and whether Mantua had honored its obligations to 

Florence in the recent war against Milan.  In brief, Angelus argued that Florence had 

fulfilled its treaty obligations, while Mantua had failed to give the aid that it owed to 

Florence.  The questions arose from Milan‟s spring 1396 war – declared against Florence in 

March and against Mantua in April – which ended with the truce of 1398.  The obligations 
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owed by the allies in the conflict were spelled out in the 1392 treaty of the League of 

Bologna, which Angelus considered and reviewed fully in his consilium.
777

  Thus the case 

did not pertain to aid that Mantua or Florence was presently demanding, but there was a 

need to settle past accounts and see if further cooperation between the cities would be 

possible.  From the “odious penalty” that Angelus later mentioned, it seems that Mantua 

demanded the amount stipulated by the League for violating its conditions.
778

  Before 

defending Florence against Mantua‟s accusations, Angelus first considered Mantua‟s 

obligations to Florence.  He noted that under the League‟s twenty-eighth capitulum, Mantua 

was not obliged to give aid to the collegati against a city that was a neighbor to itself, which 

would allow Mantua to avoid being drawn into war with Milan unless directly attacked by 

it.
779

  But Angelus considered whether Pisa and Siena had been at war with Florence as 

equals of Milan and distinct from it, in which case Mantua would owe aid to Florence 

against those cities.
780

  

The argument thus turned on the status of Pisa and Siena, and whether they were 

mere adherents of Milan in the war or accepted as collegati and equals.
781

  If they were mere 

adherents, Angelus admitted, they would make war only on Milan‟s behalf and in Milan‟s 

cause; but if they were collegati, they were responsible for war in their own right.
782

  Not 

surprisingly, Angelus argued that Pisa and Siena were collegati and equals, and did so by 
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examining the text of the 1397 truce.  In answering the question Angelus noted that only 

through “words, deeds, writings and omissions is intention conjectured.”
783

  He observed 

that the 1397 truce named as adversaries and signatories “Milan, Pisa, Siena,” before adding 

the “accomplices and followers and adherents of the said lord Duke.”
784

  For Angelus the 

text was clear that the named signatories were equals to Milan, and had been at war with 

Florence in their own right.
785

  As support for holding that collegati were at war with 

Florence in their own cause as well, Angelus turned to Roman law.  He argued that a league 

was a societas, where members were equal and equally shared the burdens of the 

undertaking.
786

  In this case, it did not seem the most apt comparison, since he wanted to 

separate the responsibility of Siena and Pisa for war from Milan‟s; but insofar as he wanted 

to support the idea that they were equals the analogy could work.  Angelus had also 

compared an alliance to a societas in his commentary on the Digest, where he had a more 

consensual approach to responsibility.
787

    

Angelus went on to suppose that even if Mantua had fulfilled its obligations to 

Florence, Florence also had fulfilled its obligations to Mantua.  Reading another capitulum 

of the League, Angelus affirmed that when Mantua was attacked by Milan the members of 

the League owed 2,000 florins monthly for Mantua‟s defense.
788

  But Angelus claimed that 

Florence had paid up to 50,000 florins and provided 400 lances already, which more than 
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fulfilled its obligation.
789

  And even if Florence had not fulfilled its obligation, Angelus 

asserted, the collegati were not held to do more for their allies than they were able to do in 

good faith.
790

  Since Florence itself had been faced with a bitter war, whatever aid it offered 

Mantua fulfilled its commitments.  The reasoning behind the good faith argument was again 

based on the societas, where allies were legally analogous to the socios, who were bound to 

help each other only as much as they were able to in good faith, and not above.
791

  In 

concluding his opinion, Angelus noted that the penalty for violating the League was, in any 

case, far too high.
792

 

It is uncertain what became of the dispute, and whether the result had any practical 

effect, but it underscores in clear legal terms Florence‟s attitude toward its colleagues at that 

critical moment in the war.  It is also more broadly reflective of some of the divergent 

interests of the League members.  Florence did not want to allow Mantua to impugn its 

support of the eastern allies during the war, and again sought a legal path in responding to 

Mantua‟s claims.  As usual Florence‟s policy toward its allies was measured.  This was true 

especially here, given Florence‟s isolation in Tuscany between hostile Pisa and Siena, the 

wavering Lucca, and a Perugia whose leader, Biordo Michelotti, had been assassinated in 

March 1398: Florence needed its allies more than they needed Florence.
793

  Whatever aid it 

could receive from them at this rather desperate point was necessary.  It also needed to keep 

a sensitive finger on the pulse of the allies to know which ones were threatening to defect, 

and to dissuade them if possible.  Thus it would follow all the accepted forms of dispute and 
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pursue what diplomatic channels it could to defend itself and seek support from the allies, 

however nominal that support was.  Though the League was even more ineffective now, and 

had certainly struggled after 1396, it was not an option to forcefully break from it.   

Beyond the question of fulfilling aid obligations under the League, the problem of 

defection was the most serious one faced by Florence in its relations with its allies, 

particularly between 1398 and the official end of the Visconti war in 1402.  Eventually not 

only Mantua, but Perugia defected, while Ferrara and Lucca wavered and Bologna, while 

trying to remain independent, saw a period of strong Milanese influence as well.
794

  Among 

smaller cities and signori, there were more defections, like that of Cortona in 1399 and the 

lords of Bagno and Modigliano, east of the city in the Casentino.
795

  The smaller defections 

were just as alarming for Florence because a number occurred in Tuscany around the 

Florentine borders.  In particular, the June 1398 defection of the lord of Poppi, Roberto da 

Battifolle, caused enough concern that Florence requested a consilium on the matter from 

Angelus, at least a copy of which was submitted to Milan.
796

  Defections of course were 

political decisions based on considerations of advantage and self-protection, but they also 

fell within the scope of law, as the most serious kinds of treaty violations.  In this case, 

Florence claimed that Roberto Battifolle had been formally aligned with Florence before the 

May truce and could not be permitted now to ratify the truce as an adherent of Milan, which 

he had done.
797

  More generally the opinion is another symptom of Florence‟s anxiety in the 
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wake of a treaty that left the city vulnerable, and indicates how quickly Tuscany recognized 

what effect the truce might have on the League. 

In the opinion itself, Angelus argued that Roberto was a manifest adherent of 

Florence in the war.  As a simple matter of fact, the jurist wrote, Roberto had sent men to aid 

Florence in the war with Milan, and sent letters to Florence that he intended to continue in 

his “accustomed devotion” to the city.
798

  Milan thus had no power to name Roberto as an 

adherent in the truce, after a war in which Battifolle supported Florence.  Further, the lord of 

Poppi had declared his allegiance to Florence by letter after the truce was signed, and 

Angelus dismissed the idea that Roberto‟s letter only represented his mind at the time, 

affirming that it had introduced a real obligation on the nobleman‟s part.
799

  Roberto had 

allegedly also given an oath to a soldier of the French king, that he would support the 

Guelph cause and Florence in perpetuity.
800

  Such a violation of his oath was perjury and an 

infamy which should exclude him from the truce.
801

  To drive his points home, and with 

almost a literary flair, Angelus denounced Roberto for a double infidelity, since he 

effectively claimed to be faithful to both sides at once, which was impossible and 

treacherous to each.
802

  Angelus did not argue, however, that the case was as simple at 

pointing to a previous treaty which the lord of Poppi had ratified as an adherent of Florence: 
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indeed it seems that he had given aid and declared his intention without an official 

ratification, which made his status at least somewhat debatable from a legal standpoint.
803

     

In Angelus‟s mind there was no doubt, however.  Allowing the lord of Poppi to 

adhere to Milan now would give an absurd result, Angelus wrote, because it would permit 

any city or individual who publicly adhered to one side or was subject to it, to secretly 

adhere to the other side, and at some point be named publicly as an adherent of that other 

side.
804

  Indeed Angelus‟s argument rested on a basic legal assumption, that society, much 

less treaty relations, could not survive with contracts and promises made and broken at will, 

and a system of aligned cities could not survive with open, double allegiances.
805

  Of course 

secret, double allegiances occurred in practice, but a city that worked quietly with two 

adversaries could be a danger to each.
806

  Milan probably did not buy that argument, though, 

believing that the lord of Poppi would be reliable enough, and usefully harass Florence in 

Tuscany, which he did.  There was little Florence could do but it complained to Milan and 

apparently Venice without success.
807

  As an interesting coda to the case, the lord of Poppi 

on his deathbed in 1400 switched back to Florentine allegiance and repudiated Milan.
808
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The move may have been occasioned by a guilty conscience, but more likely by the 

knowledge that his heir was ill-equipped to handle Florence as a near neighbor and enemy.   

Though the truce which Venice had concluded left Florence in a vulnerable position 

from a military, diplomatic and legal standpoint, Giangaleazzo did not attack Tuscany 

directly afterward.  He instead stirred up the lords of the Casentino, including the lord of 

Poppi, to harry Florence with attacks and raids, while strengthening his grip on the region.
809

  

Jacopo d‟Appiano‟s death in 1399 turned out to be a windfall, since the Pisan ruler‟s weak 

son almost immediately sold the city to Milan for 200,000 florins.
810

  In May Lucca sent 

ambassadors to Milan to entertain overtures of an alliance, while later in the year Siena 

transferred direct control of their city to Giangaleazzo.
811

  By early 1400, after Florence 

failed to dissuade Perugia, it too agreed to give Giangaleazzo lordship over the city.
812

  Two 

months later, in March, Venice signed an official peace with Milan, a further indication that 

it wanted to distance itself from Florence and its worsening problems in Tuscany.
813

  Adding 

to the difficulties, Giangaleazzo put economic pressure on Florence through an unofficial 

blockade of commerce.
814

   

A last strategic failure for Florence came with its failed bid to bring Rupert of 

Bavaria, the newly crowned Holy Roman Emperor, into Italy to defeat Milan.  Rupert 

accepted sizable money and finally crossed the Alps with an army, but retreated after a 

single defeat.  Florence protested with detailed legal arguments, reading Rupert‟s contractual 

obligations closely, but was again left rather helpless, while Milan complained against 
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Florence‟s aggression and had clear grounds for war.
815

  Soon afterward, Bologna, which 

had been under the rule of Giovanni Bentivoglio, was toppled by Milan despite Florentine 

aid.
816

  Historians have wondered at Giangaleazzo‟s failure to capitalize on Florence‟s loss 

and the fall of Bologna by quickly mounting a direct attack on Tuscany, but perhaps due to 

his health, the need to secure the new territory, or disorganization among the condottieri, 

Giangaleazzo let the opportunity pass.
817

  Not long after, in the height of the summer of 

1402, Giangaleazzo‟s health began to grow worse and he died of fever in August, so that the 

worst of the threat to Florence abated. 

However, even with the severe blows to its position in Tuscany and the Romagna 

before the death of the Duke, Florence had not been completely lost.  Venice was deeply 

worried by the situation in Bologna and the loss of Mantua, whose lord had even led the 

attack on Bologna.  Florence in fact rejected an alliance with Venice as late as the summer 

of 1402, when the terms were not favorable enough, while it also negotiated with the Pope 

for an alliance, and had offers from Ladislaus of Durazzo, who had taken over the kingdom 

of Sicily.
818

  So there were still potential allies at the end of the Milanese conflict, though 

Florence sometimes had too much confidence in its own position.  In reality, Florence likely 

felt it had time to join forces if it faced a siege in Tuscany.  In Florentine diplomacy 

throughout the war, Brucker has seen what he believes was extreme hesitancy and endemic 
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vacillation.
819

  Though he rightly notes that the commune‟s war expenditures were not 

always rational, the policies (with the exception of the transalpine misadventures) are better 

characterized as conservative and rather consistent, if shortsighted.
820

 

Giangaleazzo‟s death did not end the war either, since Florence went on the 

offensive in Lombardy, faced continued trouble in Tuscany and new problems with the 

allies.  Its foreign involvement after the Duke‟s death was more aggressive and expansionist, 

as the Tuscan city, like others, pressed a weakened Milan and attempted to take territory and 

reclaim allies.  But the death of Giangaleazzo also brings the period under examination here 

to an end, artificially but somewhat usefully as well.  The aim was to look at Florentine 

foreign relations closely in a time of war, when diplomatic debate and tension were at their 

peak, giving closer attention to the legal dimensions of those foreign relations.  Doing so 

also allowed a better view of the strategies Florence employed in foreign affairs in the 

period from 1392-1402.   

Florentine military action in 1396-98, and to 1402, operated at the same time as 

intense protests and negotiations, including arbitrations and peace conferences.  Throughout 

the period, Florence defended itself vigorously and laid accusations with arguments that 

asserted legal rights, while reminding others of their obligations.  The role that the law 

played in this diplomacy was fundamental, and calls for more study.  Two perspectives, at 

least, would seem to be able to bear results.  One is a historical and sociological perspective, 
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which would analyze in depth the mechanisms and effects of dispute processing among the 

Italian cities, based on more detailed case studies than have been examined here.  The other, 

from the perspective of legal history, would trace the jurists who were involved in inter-city 

disputes and examine more learned law and consilia; it would perhaps also consider later 

commentaries and treatises and the impact of consilia on them.  With such a focus, a fuller 

legal history would come to light, and a better understanding of the role that the jus 

commune played in Italian foreign relations.  Perhaps both research directions can be useful, 

and usefully combined.   
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Chapter 6 

Conclusion 

 

A summary of the territory and arguments covered in the chapters above may be 

useful, particularly since the thesis unites under a common theme disparate material.  The 

first aim was to examine, from the perspective of legal history, the development of the law 

on war and peace in the medieval jus commune, or the learned tradition of canon, Roman 

and feudal law.  This is not an unfamiliar subject, given that medieval just war theory is 

referred to even in contemporary discussions of just war.  But the law on war in the 

medieval jus commune went beyond just war theory, and particularly interpretations of war 

in Roman law have not received adequate treatment.  In taking up the law on war in the 

fourteenth and early fifteenth centuries, this study tried to fill a lacuna and give coherence to 

the tradition on war in that period, particularly since it largely came out of Italy and can be 

related broadly to Italian politics.  The second aim was to examine how ideas from the 

learned law on war were applied in the practice of the Italian cities or at least, as was the 

case here, of Florence.  We found that in practice just war arguments were given as 

justifications of policy in the course of diplomacy, and also that the learned law offered 

opinions that had application in dispute processing between Florence, its allies and 

adversaries.  

It would be well to review here, at somewhat greater length, the conclusions that 

were reached.  Although other scholars have ably covered the just war tradition in canon law 

and theology, elements of the tradition deserved renewed emphasis.  The medieval theory of 

just war reached its maturity by 1300, and canonists and theologians generally stayed close 
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to the criteria of just authority, just cause and proper intention.  However, the middle of the 

thirteenth century did see important contributions to legal theory, with the work of Innocent 

IV and following him Hostiensis.  Innocent cannot be said to have stepped outside of the 

Augustinian tradition received through Gratian, but he was more concerned to describe 

different kinds of licit war, some of which were drawn from Roman and feudal law.  

Importantly, Innocent included as one type the full Roman war, which was appropriate for 

“the prince who recognized no superior.”  Innocent also identified a type of limited war, 

reprisals, which were available to individuals when there was no judge before whom a 

complaint could be presented.  In Innocent IV, proper authority and proper scope for 

hostilities were the central issues, which made him influential for fourteenth-century 

discussions that reexamined authority, cause and intention.
821

 

Roman law as codified by Justinian always had a more minimal requirement for licit 

war than traditional canon law, taking proper authority as the essential criterion.  Medieval 

jurists were aware of this, and during the fourteenth and early fifteenth centuries some 

Roman jurists articulated more clearly a vision of war that was more permissive than 

traditional canon law.
822

  Bartolus of Sassoferrato, among Roman jurists, appears as a key 

figure in motivating new discussion of war, particularly in (what were very influential) legal 

discussions in Italy.  In a key contribution to medieval political theory, Bartolus asserted that 

a number of Italian cities had effective sovereignty, and his discussion of reprisals in the 

Tractatus represaliarum probably influenced the opinions of some subsequent jurists on 

war, the most outspoken of whom was probably Paolo di Castro.  Paolo saw war in the 

absence of a superior authority as licit, based on the actor‟s “primeval” rights to make law 
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for himself and prosecute his own causes against all others.  When it came to deciding which 

side had a just cause in the absence of an effective or legitimate superior authority, jurists 

like Angelus de Ubaldis and Raffaele Fulgosius agreed that wars could proceed in the face 

of doubts.  These views reflected anxieties over the difficulty of adjudicating the ultimate 

justice of a conflict, particularly in view of the independent cities.  In practice, among cities 

and other political actors in Italy, sufficient authority and cause was often accepted, or at 

least not easily contested.
823

  But despite the more extreme statements of Paolo di Castro – 

including the view that wars for conquest might be licit – relations between cities and other 

political actors in Italy were not without a substantial amount of normative rules and formal 

law.   

Italian cities like Florence often attempted to prevail in narrower legal disputes with 

other cities by means of elaborate legal arguments, protracted negotiation and sometimes 

arbitration.  These went on even in wartime.  Issues that arose frequently in such disputes 

included the status of captives and adherents (adherentes), obligations arising from peace 

treaties and alliances, and questions pertaining to grants of reprisals.  Of course, disputes 

also arose directly over the underlying causes of hostilities, like rightful ownership of 

property and restitution.  Importantly for this study, the jus commune was able to provide, 

and further developed in the course of the fourteenth century, a range of legal concepts on 

some of these more particular subjects.
824

  Italian jurists were well-versed in these topics, 
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given their common legal training, and indeed could employ the jus commune to frame and 

argue legal disputes in the course of diplomacy.  In particular, the jus commune was 

sometimes employed formally in inter-city disputes, as seen in consilia that were produced 

by trained jurists, often it seems for arbitration proceedings.
825

  The channels available for 

dispute resolution again were practical, and seemed rarely to judge the overall, and 

particularly moral, justice of a war.  However, it was important to point out that just war 

arguments could form a part of diplomacy, insofar as they were used as public recitations of 

a city‟s case for war, proffered to a wider community when hostilities were imminent.
826

  

Making a public case for war aimed most importantly to shore up support among allies and 

follow customary protocol. 

Opinions in the learned law on war and peace grew in the fourteenth century, and 

jurists‟ involvement in particular disputes appears to have increased as well.  By mid-

century, Bartolus had admitted that Italian cities could make peace and federate amongst 

themselves freely, while other civilians added new opinions to the commentary literature on 

the nature of confederations and truces, on the importance of arbitration between cities and 

the powers of mercenaries, among others.  Martines has noted the prevalence of trained 

lawyers in diplomacy at least by the Trecento, and the commentary literature reflects a 

closer engagement with issues of war and peace.
827

  As well, the early Trecento marks the 

first period in which we have collections of consilia, and the number of these collections 

grew significantly in the second half of the Trecento.
828

  Though most cases contained in 
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them do not deal with disputes on an inter-city level, there appear after the middle of the 

century cases on issues like reprisals, truces and the validity of treaties.
829

  Renowned 

lawyers whose consilia have been collected, and whose careers date to the later Trecento 

and Quattrocento, certainly were in demand and maintained a high profile in their often 

itinerant careers.  They might not only teach, but maintain a private practice and take a more 

public role as counselors to city governments where they worked.  In the case of Florence, 

the government was certainly interested in having a noted foreign jurist like Angelus de 

Ubaldis live and teach there, and sometimes give legal advice to the commune.  Other cities 

also drew high-profile jurists into their service, the best example of which is the coup 

Giangaleazzo himself achieved in drawing Angelus‟s brother Baldus to Lombardy.
830

 

Angelus‟s consilia for Florentine disputes are interesting as legal documents, and 

help to shed light on the character of diplomacy in Florence, at least during the conflict with 

Giangaleazzo Visconti of Milan.  More needs to be filled in on the cases for which Angelus 

wrote consilia, but they testify to Florence‟s willingness to submit disputes to arbitration, 

while using the most advanced legal tools available to defend its interests.
831

  The consilia 

and diplomatic correspondence from the period also testify to the deliberative nature of 
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Florentine diplomacy.  Florence may have been slow to respond to dangers and 

opportunities in the Milan conflict, and council speeches reveal the depth of Florentine 

anxiety and the difficulties it faced in taking decisive action.
832

  But the diplomatic 

machinery ground along, making offers and counter offers, raising issues for dispute, 

attempting mediation and arbitration, and generally negotiating a complex set of obligations 

and expectations.  Florentine diplomacy was cautious, took cognizance (or tried to) of all 

changes in the positions of its enemies and allies, and by nature put off the most intractable 

problems.  Diplomacy worked alongside military action, covert deals and provocations, and 

was no less important than those other methods.  A just appraisal of Florentine foreign 

policy has to take a fuller account of diplomacy and dispute processing, the slowness and 

caution of which could protect Florentine interests and defer hostilities.  A fuller appraisal, 

in fact, may be used to balance a competing emphasis on the vacillations, divisions and fears 

so apparent in Florentine council debates. 

More broadly, law in late medieval Italy, when bolstered by the jus commune and 

when embodied by more customary practices, played an important role in the system of 

inter-city relations.  Treaties of peace and alliance, as well as commercial treaties and any 

other written agreements, formed obligations whose violation usually led to a diplomatic 

outcry and gave a familiar basis for dispute.  Such disputes might continue for many years, 

and see military interventions, outside mediation or arbitration, and further agreements and 

treaties come into play before being resolved.  But diplomatic means were at least as 

familiar as purely military ones to pursue policy, and agreements did have some staying 

power, partly because their violation triggered monetary penal clauses and furnished cause 

for war, because a community of political actors looked on expectantly, and because 

                                                           
832

 On the various opinions of council meetings, Brucker, The Civic World, pp. 144-86. 



226 

 

cooperation could bring benefits.  On the other hand, the observance of obligations often 

likely related to the relative power and interests of the parties involved.  The realities of 

power politics should still, unquestionably, be at the forefront of any analysis of inter-city 

relations in the period.  But complex sets of obligations, and the instruments which 

contained them, were also observed by these political actors and bound them together.       

It is true that overarching political interests were probably the most important factor 

in determining whether agreements would be observed in medieval Italy.  And of course 

treaties could be, and were, entered into lightly and without the intention of fulfilling them.  

Nor is this saying very much: the law did not make relations between political actors less 

competitive or self-interested.  But again there were benefits of upholding, and appearing to 

uphold, agreements.  Beyond that, the legal culture of late medieval Italy was well suited to 

help organize not only internal municipal and territorial affairs, but the diplomatic relations 

of the city-states, and to help mediate disputes between them.  It seems most basically that 

law could play a detailed role on that level because the main political powers shared a 

language and relied on each other for commerce and open commercial routes.  War was one 

means to increase territory and trade, but the relative equality of the leading powers, and the 

frequent possibility of achieving political ends by purchases and other agreements, made 

legal approaches valuable.  The law was used strategically by the political actors, and just 

war pronouncements in particular were often used to legitimize a course of action.  But legal 

arguments over treaties and other agreements, and long-term disputes that resulted from 

them, formed part of a more complex process by which claims and interests were negotiated, 

deferred and modified.     
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To return to the final note of the last chapter, there are a number of issues raised here 

that merit further study.  The mechanisms of negotiation in diplomacy, and the use of the jus 

commune within the diplomatic process between Italian cities, is one place to start.
833

  It 

might be difficult to recreate a whole dispute process in detail, but some aspects of it could 

be amplified, arbitration being one of them.
834

  It may be that offers to go to arbitration in 

the late Middle Ages arose freely between cities and other political actors in the course of 

their disputes, as seems to be the case for Florence during the Visconti conflict.  But more 

work could be done to locate the compromissa that would have formally bound the parties to 

arbitration, and the sententiae that gave the arbiter or arbitrator‟s decisions.
835

  As well, 

more consilia could be examined and set in the context of the disputes which gave rise to 

them, which, along with the other relevant documents, could help to reconstruct dispute 

processing at this level somewhat more fully.  To the extent possible, less formal 

arbitrations, which lack consilia or elaborate compromissa, should also be studied and 

compared.
836

 

Questions on the development of these institutions arise as well, including how a 

practice like arbitration may have changed from the earlier to the later Middle Ages and 

early Renaissance.  Here the line of questioning would consider how frequently arbitration 
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was resorted to, what role the jus commune played in its evolution and when and how often 

consilia by trained jurists were submitted in disputes between the Italian cities.
837

  It is 

probably true that there is no clear linear development, but the mid- to late Trecento, which 

saw the rise of the territorial powers, perhaps also witnessed the development of a more 

sophisticated approach to law on the inter-city level in dispute processing.  Certainly 

consilia on disputes related to war begin to appear in the second half of the Trecento; but to 

the extent possible, practice in the earlier Middle Ages would need to be considered.
838

  And 

Florence‟s role as a leader in any more sophisticated use of law in inter-city disputes may 

deserve attention.  It would not be surprising if a preeminently law-oriented and litigious 

city like Florence submitted consilia in inter-city disputes more frequently and earlier than 

other, smaller cities (or indeed lords).
839

  Finally, there is the possibility of comparing 

dispute practices in Italy, and particularly arbitration, to those in areas of northern Europe.
840

   

Throughout this study, I have used the term “inter-city dispute” to describe the 

diplomatic conflicts that arose between, in this case, Florence and a variety of cities in 

northern Italy.  It is a rather narrow term, and unfortunately not the ideal one, since 
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numerous issues arose between cities and territorial lords, and among those lords; and the 

papacy itself became one of the most powerful territorial lords.  Of course, the bias in this 

thesis was towards cities, and not only cities but the most prominent: as suggested above, 

future research could undertake to examine a wider range of disputes and disputants.  Still, a 

more inclusive and representative term would have been preferred.  The choice of “inter-

city” conceals another and larger issue of word choice, since the term was preferred to 

“international.”  This latter was passed over, first because these were cities (although 

territorial ones which may be considered city-states), and were located within what is now a 

single modern state.  While the emphasis of the thesis was on the political independence  of 

these cities, and the relations which held between them, I also wanted to avoid suggesting 

that the Italian network of relations was “international” in any modern sense.  This is 

because the cities‟ sovereignty, acknowledged de facto by Bartolus and others, was limited 

de jure by the prerogatives of Church and empire, and so could not form the basis of an 

international state system, as occurred from the early modern period onward.
841

 

Yet a focus of the thesis is law between cities, and some comment should be made 

on the extent to which Italian “inter-city” relations, grounded in part on custom, treaties and 

the jus commune, did imply an international law or something that functioned as one.  As 

other scholars have observed, there is no reason to deny to the Middle Ages a form of 

international law, even though it differs from the modern form.
842

  The customs of nations, 
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including the treatment of ambassadors, rules applicable to merchants, as well as treaties, 

have antique origins, and this basic kind of international law naturally persisted into the 

medieval period.  Moreover, forms of custom, like reprisals, were given expression, and 

refined guidelines, not only within medieval statutory law, but in the jus commune.  As well, 

the law on treaties was also given a basic construction within the learned law: opinions like 

pacta sunt servanda; that a prince could remit the rights of his subjects in a peace; should 

not diminish his territory; and could (or could not) be held by the agreements of his 

predecessors, originated in or were significantly adumbrated in medieval Italian 

jurisprudence.
843

  These rules could be applied to relations between the cities, and were 

argued in actual disputes by way of legal consilia.  Certainly, consilia on inter-city disputes 

can add a layer to the description of “international law” that existed in late medieval Italy.  

Although there was no tradition of recognized case law on this level (just as it was lacking in 

municipal courts), and no permanent tribunals, elements of a normative theory and 

sophisticated tools of argument were available to the cities, as well as established custom. 

An even closer look at the development of this “inter-city” or “international” law as 

reflected in the jus commune is warranted.  This might include consideration of the period 

under study here, as well as the period from roughly 1450-1600.  There is also more to be 

done in connecting the jurisprudence of the medieval jus commune, on questions of war and 

peace, to early modern international law in the seventeenth century, as found in writers like 

Grotius.
844

  As one example, the historian James Muldoon has traced the influence of canon 
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law on early modern international law, though his comments are confined to the question of 

dominion, and the justification for European conquest of the Americas.
845

  The medieval and 

early modern debate about rightful dominion was key to the justification of conquest, but 

medieval canon and Roman law had much else to contribute to the content of early modern 

international law, and to attitudes toward international relations.  In truth, it was still the 

medieval jus commune on war and peace which formed the basis of the international rules 

that were applied to early European states. 

A separate study would be needed to trace in full detail the influence of the medieval 

jus commune, particularly the influence of the medieval jus in bello tradition, on early 

modern international law.  But a few brief observations might be made on the jus ad bellum 

theory found in a few Renaissance treatises on war, to highlight the influence of earlier 

tradition even when it was modified to articulate new positions.  After Giovanni da 

Legnano‟s treatise, another of the early treatises devoted to war was the De re militari et de 

bello (1563) of Pierino Belli (1502-75).
846

  Belli had degrees in canon and civil law, and 

though he displayed a wide knowledge of classical literature, the foundation of his treatise 

was the medieval jus commune.  He quoted the canonist Oldradus da Ponte, for instance, 

that sovereigns had the power to wage wars, and following Bartolus included among 

sovereigns any populus (or city-republic) which lived by its own laws.
847

  This focus on 

authority alone was later tempered by a quotation from Baldus on just war, and Belli‟s 

assurance that a just cause was also required.
848

  Belli noted that wars for the defense of 
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liberty were just, and repeated the medieval idea that defense of the fatherland was a duty.
849

  

On classical footing, Belli, similar to Paolo di Castro, held that war for empire was licit.
850

  

Though he had a somewhat classical mindset, the fabric of Belli‟s work was the medieval 

tradition, and he drew discussions of captives and ransom, spoils, protections for non-

combatants and the obedience required of soldiers from it, adducing the opinions of 

Bartolus, Baldus, Angelus, Paolo di Castro and many others.
851

  He also urged that 

arbitration be used to resolve disputes.
852

 

A jurist who did introduce a new, wide-ranging discussion of licit war was the 

civilian Alberico Gentili (1552-1608).  Tuck has classified Gentili as “Renaissance” in his 

approach to war, by which he means that Gentili‟s reading of classical sources, including 

Thucydides and Cicero, led him to lower the threshold necessary to justify war.
853

  I noted in 

the introduction that I agreed that Gentili was permissive on war, but argued that more 

immediate support for Gentili‟s approach can be found in Roman law and the medieval jus 

commune.  Gentili‟s treatise De iure belli libri tres (1598), put a wide knowledge of classical 

literature on display, but the jus commune was the key foundation.
854

  One example can be 

found in his analysis of national self-defense, which he borrowed partly from medieval 

Roman analyses of personal self-defense.  The result, in Gentili‟s jus ad bellum theory, was 

a strong affirmation of the preemptive strike.   
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Justifying the preemptive strike made some sense in context, since Gentili was an 

Italian Protestant who fled to England and taught civil law at Oxford from 1584, at a time 

when Spain threatened England.  A robust theory would be quite welcome to Gentili‟s 

audience, and his treatise did respond closely to contemporary politics.
855

  On self-defense, 

Gentili argued that a nation did not have to wait to be attacked, but that a fear of attack, 

based merely on the power and reputation of another nation, was sufficient to strike first.
856

  

The immediate roots of Gentili‟s theory can be traced to medieval civilians, including Azo 

and Jacobus de Ravanis, who had argued that a “weak” defender could strike first if a strong 

attacker threatened force.
857

  Jacobus had also held that a defender could strike first if the 

other party had a reputation for violence.
858

  This was the general line on self-defense that 

Gentili followed, and he quoted consilia by Baldus, and the civilians Alessandro Tartagni 

(1424-77) and Filippo Decio (1454-1535) in support.
859

  He later cited the speech of the 

Mytilenes to the Athenians from Thucydides, that Athenian power always represented a 

threat and thus could be opposed by force.
860

  The classical example did add to the analysis, 

but the framework was the jus commune. 

Elsewhere Gentili was also permissive on war, though on secular and not religious 

grounds, and his account was fairly nuanced.  He explicitly rejected the legitimacy of war 

for religion, following the innovative opinion of Francisco de Vitoria (c. 1485-1546), and 

claimed importantly that religion referred to God and man alone; causes for war were 

                                                           
855

 Ibid., p. 14a (introduction). 
856

 Ibid., pp. 62-5. 
857

 Tuck, pp. 18-31, taking Cicero and Thucydides as the exemplars.  On the medieval civilian theory of self-

defense, see ch. 2 above, pp. 56-62. 
858

 See above, p. 59-60.  However, the attacker also had to boast of his intentions or flash a weapon. 
859

 Gentili, op. cit., pp. 62-3. The consilia Gentili noted, which pertain to personal self-defense, refer back to 

the opinions of the earlier jurists on self-defense.  See, e.g., Alessandro Tartagni, Consiliorum seu 

responsorum…liber primus[-septimus] (Venice 1597, VII fol. 90ra-91va). 
860

 Ibid., p. 63. 



234 

 

strictly human, according to Gentili, by which he discarded a sizable part of the Augustinian 

and canon law tradition.
861

  Again the argument had a political context, since Gentili 

observed that the Spanish conquest of the Americas in the name of religion merely veiled 

greed and the desire for dominion.
862

  Gentili further maintained, consistently, that a 

sovereign could not wage war against his subjects to change their religion, and that victors 

in general should not change the religion or customs of the conquered.
863

  He even rejected 

the idea, familiar from Giovanni da Legnano, that men could be naturally inimical to one 

another, particularly on account of hatreds motivated by the planets.
864

  For Gentili war 

arose simply from the acts and varying customs of men.  While the “just” cause was in 

theory fenced in by the law of nations – which by definition was the customs, and the 

principles derived from reason, which all humans shared – the concrete limits of the jus ad 

bellum in Gentili were not very strong.
865

   

Gentili ruled out religion but accepted offensive wars as licit.  One type he endorsed 

was war for necessity: this might arise when a group of people was forced to leave its 

homeland due to emergency or decree, and had to find a new land.  In order to gain a 

foothold and survive elsewhere, these people had the right to wage offensive war.
866

  There 

was also a justification for simple expansion, which would later develop into the English 

defense of expansion in the Americas: nature abhorred a vacuum, and uncultivated land 

could essentially be taken, by force if necessary, even if it was formally part of the territory 

of some sovereign.
867

  As Tuck has pointed out, this theory prefigured the “labor theory” of 
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property found in Locke‟s Two Treatises of Government (1689), in which dominion over 

unoccupied land went to whomever mixed his labor with it, and was itself preceded by a 

similar point in Thomas More‟s Utopia (1516) and even earlier in law by Francesco Accolti 

(1416-88).
868

  Gentili was somewhat conciliatory, since he suggested that a sovereign could 

retain jurisdiction over unoccupied land, while the exiles or settlers would abide by existing 

laws.
869

  In fact, the settlers would have (by appropriation however) what was similar to an 

emphyteusis in late Roman law, which often developed into a perpetual lease, and effective 

ownership, of unoccupied, uncultivated land.
870

 

Gentili added another category of offensive war, which was simply the avenging of 

injuries that had been a constant in the just war tradition.  He referred to the point which had 

been made with convenient clarity by Paolo di Castro: sovereigns, over whom there were no 

magistrates, could pursue their own causes, just as individuals were able to do before there 

were public officials.
871

  Gentili averred that pursuit of these causes “will always be just 

when there are no magistrates or when they cannot be approached.”
872

  This was the 

medieval point, and was permissive, but Gentili had an extreme application of it.  He 

supposed that if someone had written a “scurrilous” book against someone else, and there 

was no magistrate to appeal to for redress, the offended party could protect himself by force 

of arms against such calumny.  Not only were injuries which justified hostilities construed 

broadly, but rights were as well.  Gentili argued, in a familiar vein, that free passage was a 
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right available to all.
873

  He also argued, on the basis of the jus gentium, that commerce was 

essentially a free right; while there were exceptions to the rule, ports generally were to be 

open to all, as well as waterways.
874

  In the age of expansion, a broadening of the rights of 

war would be natural for jurists: it is argued by Tuck and at the center of his thesis, that 

competition between nations due to (and as cause of) expansion helped to move rights 

discourse in a modern direction.
875

  The idea of “just” war is significantly transformed by 

Gentili to fit his contemporary context, and again is permissive; but the ideas had a basis in 

medieval law and particularly medieval Roman law. 

Finally, Hugo Grotius (1583-1645), in his De jure belli ac pacis (1625), which is 

often thought to mark the beginning of modern international law, also argued on a wide 

variety of sources, but made primary use of the medieval tradition on war.
876

  He rejected – 

perhaps with Gentili in mind – the permissive account of self-defense that allowed a 

defender to attack first based simply on the reputation or power of a supposed attacker.
877

  

Self-defense was only licit, according to Grotius, if an attack was actually in progress, or 

clear and threatened.
878

  Following the medieval tradition, war was just in response to 

injuries and to recover what was unlawfully denied to a state.  As the rights that were free 

for any people, Grotius, like Gentili, included those to passage, waterways and the sea, and 

also permitted the same right of colonization, namely, a displaced people could take 

permanent residence in another country, but they had to submit to the laws of the 
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“established government.”
879

  As Tuck has rightly suggested, this jurisdiction that was 

retained by the original people was essentially vacuous, since it could not stop European 

colonization of any open or uncultivated land, or commerce.
880

   

Grotius also re-introduced an aggressive aspect of the canon law tradition.  He cited 

Innocent IV in affirming that perversions of the “laws of nature” could be punished by (not 

the Church but) sovereigns through war.
881

  Grotius did not accept that war could be waged 

to enforce Christian belief or settle Christian religious disputes, though he did agree with  

medieval canonists that Christian preaching was everywhere permissible.
882

  Moreover, 

certain minimal religious principles were universal, guided morality and inspired reverence 

for government.
883

  There was thus in Grotius a fairly complex response to a number of 

contemporary problems, including religious conflict, American colonization and what he 

viewed as the importance of establishing (or uncovering) universal laws to mediate the 

struggle of European nations for the New World.
884

  Along with genuinely Renaissance and 

classical influences, there is still, in the work of Grotius, Gentili and Belli, a strong 

rootedness in the traditions of canon and Roman law.
885

  The Aristotelian position on natural 

slavery, or the view that war for glory was licit, sometimes became elements of this early 
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modern jus ad bellum discourse, but strands of the medieval legal tradition are essential as 

its foundation.  And although it would take a separate and detailed study, medieval influence 

on early modern thinking about jus in bello seems to be just as strong or stronger, even if 

writers like Grotius and Gentili interspersed it with crops of classical references.
886

  

Although desirable, it is not possible to do justice here to the complexity of Grotius‟s 

thought or properly situate him in the history of international law and international relations.  

Nor is the analysis above meant to suggest that Grotius was simply traditional and not 

innovative.  But as scholars like Haggenmacher and Tuck have observed, he was not radical, 

and he borrowed from Gentili, from the Spanish scholastics, and in many other cases 

reached back to the stalwarts of medieval canon and Roman law.  Grotius, like all the early 

modern jurists – and we might also include political theorists like Hobbes and Locke – 

deeply engaged with a legal tradition that achieved its first maturity in the high and late 

Middle Ages, namely the jus commune.   

This learned law, which has cast such a long shadow over European legal and 

political thought, had its own complex development, taking substantial shape between 1150 

and 1400.  It made essential contributions to the institutional development of the medieval 

Church and secular institutions, including the laws and government of the precocious Italian 

cities.  On questions of war, the jus commune made foundational contributions that we still 

contemplate today in thinking about the possibility and conditions necessary for justice in 

war.  Interestingly, however, the jus commune was also rather more modern than we might 
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expect in its understanding of the limitations of theory on war.  The European Middle Ages 

are still sometimes thought of as subject to the unifying authority of Church and empire, but 

medieval jurists understood the problems that war in Europe posed for that model, and 

sometimes admitted that there was no tribunal to adjudicate disputes among sovereigns.   

In Italy, as elsewhere, multiple claims to sovereignty – and endless claims to just 

causes and just war – resulted from the lack of a sure political hierarchy, but hardly gave 

way to unfettered action.  Indeed, the relations between cities and other political actors in 

medieval Italy were complex but mediated importantly by law and diplomacy, as well as the 

familiar politics of strategic interests and personal relationships.  For the leading cities and 

powers, a deliberative approach to disputes is not surprising, at the least because it tended to 

reduce quick and expensive recourse to open war, and sounded out the changing positions of 

multiple parties.  At the same time, treaties and negotiated settlements created legal 

obligations and conferred measures of legitimacy, that all-important commodity, more than 

simple conquest or usurpation.  Here the formal rigors of the jus commune could come into 

play, and the legal skills and arguments valuable for debating detailed treaties, and useful in 

any range of disputes, could shift into focus.    
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