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Abstract:

In this dissertation I provide an edition of the treatise on usury (De usuris, bk. 2, tit. 7) contained in
the Dominican friar John of Freiburg’s (d. 1314) Summa confessorum (ca. 1298) — a comprehensive
encyclopedia of pastoral care that John wrote for the benefit of his fellow friar preachers and all others
charged with the cure of souls. The edition is prefaced by a detailed biography of John of Freiburg, an
account of the genesis of the Summa confessorum that places the work in the context of John’s other literary
productions, a commentary on the contents of the treatise on usury, and a study of the influence of John’s
treatise on subsequent confessors’ manuals up to the end of the fourteenth century with a special
concentration on the history of the Summa confessorum on usury in England. Based on an analysis of the
social function of confessors’ manuals and the reception history of John’s treatise on usury, I contend that
the Summa confessorum offers us a window into what many medieval men and women of all social classes
in widespread areas of Europe might have known about the medieval Church’s prohibition of taking interest
in a loan. As a prominent vehicle for the popularization of medieval canon law, then, the Summa
confessorum occupies a significant place in the intellectual and social history of the Late Middle Ages.
Finally, I argue that John’s choices in crafting his treatise on usury were ultimately influenced to a
significant extent by the clash of economic interests between the old landed aristocracy and the rising
burgher class in Freiburg, where John wrote the Summa confessorum and served as lector of the Dominican

convent for over thirty years.
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INTRODUCTION

“Qui enim perit de via iustitiae, cum magna miseria per vias iniquitatis errabit.”

St. Augustine, In Psalmos 2.10"

How we deal with one another in money reflects how we relate to one another as
human beings. Economic matters are fundamentally matters of human justice, as every
person who has been at the raw end of a deal understands. It is only recently, since the
publication of Adam Smith’s Wealth of Nations in 1776, that economics has been
perceived as an independent, objective, scientific field, divorced from its connection to
the social life of human beings.”> Prior to this, economics was a sub-discipline of moral
philosophy and moral theology.” The focus of theorists was not predominantly on how
money worked as an objective phenomenon, but how it ought to work in order to realize a
just society.! From at least the time of Aristotle up to the time of Smith, economic
questions were almost exclusively analysed from an ethical perspective. Approaching the
subject from this angle, medieval philosophers and theologians in particular produced an
abundant literature of economic analysis that has received a voluminous body of

scholarly commentary .’

1. PL36:72.

2. Cf. Raymond de Roover, La pensée économique des scolastiques: Doctrines et méthodes, Conférence
Albert-le-Grand 1970 (Paris: J. Vrin, 1971), 10-11, 19-20, 41. This distinction became complete with the
emergence of Neoclassical economics in the twentieth century.

3. Cf.Diana Wood, Medieval Economic Thought (Cambridge: Cambridge University Press, 2002), 1.

4. This tradition has been carried on in the West, parallel to the rise of modern economics, in the works of
socialist intellectuals, both secular and religious, since the eighteenth century.

5. Some representative works include George O'Brien, An Essay on Mediaeval Economic Teaching (New
York: Burt Franklin, 1968); Joel Kaye, Economy and Nature in the Fourteenth Century: Money, Market
Exchange, and the Emergence of Scientific Thought, Cambridge Studies in Medieval Life and Thought:
Fourth Series (Cambridge: Cambridge University Press, 1998); Wood, Medieval Economic Thought; J.
Gilchrist, The Church and Economic Activity in the Middle Ages (New York: St Martin's Press, 1969);
Raymond de Roover, "The Concept of the Just Price: Theory and Economic Policy," Journal of Economic
History 18 (1958): 418-34; John W. Baldwin, The Medieval Theories of the Just Price: Romanists,
Canonists, and Theologians in the Twelfth and Thirteenth Centuries, Transactions of the American
Philosophical Society (Philadelphia: The American Philosophical Society , 1959); Odd Langholm, The
Merchant in the Confessional: Trade and Price in the Pre-Reformation Penitential Handbooks (Leiden:
Brill, 2003); Giacomo Todeschini, Il prezzo della salvezza: Lessici medievali del pensiero economico
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It is within this lengthy tradition of the moral analysis of economics that the
treatise de usuris of John of Freiburg’s (d. 1314) Summa confessorum falls. John of
Freiburg served for more than 30 years as lector of the Dominican convent of Freiburg-
im-Breisgau in south-western Germany. He studied theology at the Dominican
conventual school at Strasbourg under Ulrich of Strasbourg (d. 1277), who was a pupil of
the renowned theologian Albertus Magnus (d. 1280). He likely also studied theology and
canon law at Paris around 1277. After completing his studies, he became lector of the
Freiburg convent, where he dedicated himself to producing pastoral guides for his fellow
Dominicans. To this end he composed between 1290 and 1298 the massive Summa
confessorum.

The Summa confessorum, John’s magnum opus, is a manual of practical reference
for confessors that continues the rich tradition of Dominican writings on confession
reaching back to Paul of Hungary’s Summa de penitentia (1221). These manuals aimed
at instructing friars in the method of confession and the law and doctrine of the Church
relevant to evaluating cases of conscience and administering penance in the internal
forum of the confessional. In 83 questions on the Church’s usury prohibition, discussed
in Title VII of Book Two of the Summa confessorum, John defines usury; discusses the
transactions that fall under its definition; notes those that seem to fall within its scope,
but, in fact, do not; and describes the punishments and remedies for the sin of usury. As
with the rest of his voluminous Summa, John compiled these questions for the benefit of
his fellow friars and confessors throughout Europe, who had to deal with the presence of
usurers in their own congregations and needed guidance on the Church’s legislation of
their crime.

On the basis of Luke 6:35, where Jesus says to his disciples, “Give a loan, hoping

for nothing therefrom,” the canon law of the Church forbade anyone to exact any interest

(Rome: La Nuova Italia Scientifica, 1994). For further works on pre-modern economic thought, the reader
can consult the bibliography and the notes to the individual chapters.
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in a loan.” Not merely an excessive rate of interest, but anything that the lender received
in addition to the principal of the loan constituted usuries and had to be restored to the
debtor. The prohibition at first applied only to clerics, who were forbidden from lending
at usury at the Council of Arles (314) and of Nicaea (325), but later it was extended to all
Christians through Charlemagne’s Admonitio generalis of 789." The Church only lifted
the ban on usury definitively in the early nineteenth century.® Thus, throughout the
Middle Ages loans from Christians were supposed to be entirely gratuitous. Although the
general principle seems straightforward and comprehensive, the usury ban was subjected
in the Middle Ages to the most intense analysis. Its contents were unfolded and
meticulously scrutinized in papal decrees, conciliar canons, and in the writings of
medieval theologians and lawyers specializing in the canon law of the Church and Roman
law. Controversy over the ban most often turned around the question of whether a given
form of exaction in a loan contract constituted filthy lucre or should rather be interpreted
as compensation for losses incurred by the lender that were extrinsic to the loan itself, and
thus counted as no gain at all in virtue of the loan.

Central among the multitude of concerns raised by the usury prohibition was the
concept of justice.” To demand more back in a loan than one had lent out was, for the
medieval lawyers and theologians, a clear violation of justice, which required that each

person be rendered his or her due. Usury amounted to theft of another person’s goods — a

6. “Mutuum date, nihil inde sperantes.” SC 2.7.1.

7. On the early history of the usury prohibition, see A. Bernard, "Usure. I. La formation de la doctrine
écclesiastique sur ’usure," in Dictionnaire de théologie Catholique, vol. 15 (Paris: Letouzey et Ané, 1946),
2316-2336. For the text of the relevant decrees of the Councils of Arles and Nicaea, see C. 14 q.4 c. 2 and
D. 47 c. 2 respectively. Here is the relevant canon (c. 5) of the Admonitio generalis: “Omnibus. Item in
eodem concilio seu in decretis papae Leonis necnon et in canonibus quae dicuntur apostolorum, sicut et in
lege ipse Dominus praecepit, omnino omnibus interdictum est ad usuram aliquid dare.” A. Boretius, ed.,
Capitularia regum Francorum, 2 vols., Monumenta Germaniae Historica, Leges II (Hanover, 1883), 1:54.

8. On the final stages of the Catholic prohibition of usury, see John T. Noonan, The Scholastic Analysis of
Usury (Cambridge, MA: Harvard University Press, 1957), 377-93; De Roover, La pensée économique des
scolastiques, 37-38.

9. Cf. Odd Langholm, Economics in the Medieval Schools: Wealth, Exchange, Value, Money and Usury
according to the Paris Theological Tradition, 1200-1350 (Leiden: EJ. Brill, 1992), 24; De Roover, La
pensée économique des scolastiques, 43-44.
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mortal sin."

As a violation of justice, one of the central Christian virtues, usury was a
pressing moral concern for medieval theologians, lawyers, and confessors, who all strove
to demonstrate how a Christian should lend in order to avoid endangering the fate of his
or her soul.

The historiography of the usury prohibition in the Middle Ages and Early Modern
era is extensive and well-established."" However, John of Freiburg’s place in that history
has not hitherto been sufficiently appreciated by scholars. In the standard works on the
history of the usury prohibition, John receives little or no treatment at all."> The edition of

his 83 questions on usury that I provide here is the first scholarly edition of any part of his

Summa confessorum, and the studies of his life and analyses of his teaching on usury and

10. In the brief introduction to the treatise on usury in the Summa confessorum, John notes that very little
distinguishes usury from theft: “Dictum est supra de rapinis et furtis, sed quia parum aut nihil interest
quantum ad restitutionis legem inter furtum, rapinam, et usuram, ut XIIII, q. IIII, Si quis usuram, ideo de ea
consequenter est agendum.” SC 2.7.1. cf. Raymond of Penyafort, Summa Sancti Raymundi de Peniafort
Barcinonensis Ordinis Praedicatorum de poenitentia et matrimonio cum glossis loannis de Friburgo
(Rome: Joannes Tallini, 1603), 227 (2.7.1). Amleto Spicciani notes that the equation of usury with theft
can be traced back to the Church Fathers and was enshrined as a commonplace in the scholastic analysis of
usury through Gratian’s inclusion in the Decretum (C. 14 q. 4 c. 10) of Ambrose’s dictum that whoever
accepts usury commits robbery. Amleto Spicciani, Capitale e interesse tra mercatura e poverta (Rome:
Jouvence, 1990), 76. See also Odd Langholm, The Legacy of Scholasticism in Economic Thought:
Antecedents of Choice and Power (Cambridge: Cambridge University Press, 1998), 59-60.

11. Only a sampling of the literature can be provided here: Max Neumann, Geschichte des Wuchers in
Deutschland bis zur Begriindung der heutigen Zinsengesetze (1654) (Halle: Buchhandlung des
Waisenhauses, 1865); Jean Ibanes, La doctrine de I'Eglise et les réalités économiques au Xllle siécle:
L'intérét, les prix et la monnaie, Travaux et recherches de la Faculté de Droit et des Sciences Economiques
de Paris, Série "Sciences Economiques" 4 (Paris: Presses Universitaires de France, 1967); Raymond de
Roover, Money, Banking and Credit in Mediaeval Bruges: Italian Merchant-Bankers, Lombards and
Money-Changers, A Study in the Origins of Banking (Cambridge, MA: Mediaeval Academy of America,
1948); Benjamin N. Nelson, The Idea of Usury: From Tribal Brotherhood to Universal Otherhood
(Princeton, NJ: Princeton University Press, 1949); Noonan, The Scholastic Analysis of Usury; T.P.
McLaughlin, "The Teachings of the Canonists on Usury (XII, XIII and XIV Centuries)," Mediaeval Studies
1 (1939): 81-147; T.P. McLaughlin, "The Teachings of the Canonists on Usury (XII, XIII and XIV
Centuries)," Mediaeval Studies 2 (1940): 1-22; Gabriel Le Bras, "Usure: La doctrine ecclésiastique de
l'usure a I'époque classique (XIle-XVe siecle)," in Dictionnaire de théologie Catholique, vol. 15 (Paris:
Letouzey et Ané, 1946); Gerhard Rosch, "Wucher in Deutschland 1200-1350: Uberlegungen zur
Normdidaxe und Normrezeption," Historische Zeitschrift 259, no. 3 (1994): 593-636; Hans-Jorg Gilomen,
"Wucher und Wirtschaft im Mittelalter," Historische Zeitschrift 250 (1990): 265-301; Jacques Le Goff,
Your Money or Your Life: Economy and Religion in the Middle Ages, trans. Patricia Ranum (New York:
Zone Books, 1990); Lawrin Armstrong, Usury and Public Debt in Early Renaissance Florence: Lorenzo
Ridolfi on the Monte Comune, Studies and Texts 144 (Toronto: Pontifical Institute of Mediaeval Studies,
2003); Ovidio Capitani, "Sulla questione dell'usura nel Medio Evo," in L'etica economica medievale, ed.
Ovidio Capitani (Bologna: Societa editrice il Mulino, 1974); Odd Langholm, The Aristotelian Analysis of
Usury (Bergen: Universitetsforlaget AS, 1984). For further references to this extensive body of scholarship
on the usury ban, the reader can consult the notes in the text and the bibliography.

12. For example, Odd Langholm dispatches with John’s contributions to the history of the usury ban
quickly and cursorily. See Langholm, Economics in the Medieval Schools, 115-16; Langholm, The
Merchant in the Confessional, 49-60. John T. Noonan does not discuss John’s contribution to the history of
the usury ban at all nor is he mentioned in Diana Wood’s overview of medieval economic thought.
Noonan, The Scholastic Analysis of Usury; Wood, Medieval Economic Thought.
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its influence have also never before been attempted comprehensively."” T offer the reader
here the results of new, fundamental research into the writings of a fascinating figure in
the intellectual life of the Late Middle Ages.

No doubt it is John’s status as a compiler of extant traditions on the usury ban
rather than as a theoretical innovator in usury analysis that is, in part, responsible for his
having been overlooked by scholars to date. Historians particularly delight in the study of
change, and hence have a tendency to give short shrift to moments of stability and
synthesis of “common knowledge.” From the standpoint of the history of ideas, this
attitude can be forgiven in the case of John of Freiburg. John, as he himself admits, is no
innovator. He does not offer anything new in terms of analysis of the licitness of lending
at interest or the development of external titles to interest. Even the cases that John
discusses are all borrowed from his sources. He claims that he is solely a reporter of the
opinions of other famous teachers within the Church, not the author of a novel work."*

Why, then, go to the trouble of painstakingly editing and studying John’s lengthy
discussion of usury if all that can be found there can also be found in John’s original
sources?  Apart from bringing to light the fascinating, but hitherto unknown,
contributions to the history of the usury prohibition of William of Rennes, a fellow

Dominican and the glossator of Raymond of Penyafort’s Summa de poenitentia et

13. However, for the study of John’s life I am indebted to the pioneering work of Heinrich Finke, A. Fries,
and P. A. Walz. H. Finke, "Die Freiburger Dominikaner und der Miinsterbau," in Festschrift zur
Generalversammlung des Gesamtvereins der deutschen Geschichts- und Altertumsvereine zu Freiburg in
Breisgau vom 23 bis 26 September 1901 (Freiburg im Breisgau: Friedrich Ernst Fehsenfeld, 1901);
Heinrich Finke, Ungedruckte Dominikanerbriefe des 13. Jahrhunderts (Paderborn: Ferdinand Schoningh,
1891); Heinrich Finke, "Der Dominikaner Johannes von Freiburg iiber die 'Dos' der Freiburger Ehefrau,"
Zeitschrift der Gesellschafft fiir Beforderung der Geschichts-, Altertums- und Volkskunde von Freiburg, dem
Breisgau und den Angrenzenden Landschaften 36 (1920): 31-39; A. Fries, "Johannes von Freiburg, Schiiler
Ulrichs von Strassburg," Recherches de théologie ancienne et médiévale 18 (1951): 332-40; P. A. Walz,
"Hat Johann von Freiburg in Paris studiert?," Angelicum 11 (1934): 245-49.

14. “Sed tantum aliorum famosorum in ecclesia doctorum sententias referens, et ut plurimum etiam
ipsorum verba ponens librorum, nihilominus eorundem sententiarum et scriptorum de quibus sunt assumpta
nomina et loca assignans. Relator sum, non inventor.” John of Freiburg, Summa confessorum reverendi
patris Joannis de Friburgo sacre theologie lectoris Ordinis Predicatorum non modo utilis sed et Christi
omnium pastoribus perquam necessaria, summo studio ex Raymundo, Guilhelmo, Innocentio, Hostiensi,
Goffredo, aliisque viris perdoctis qui in vinea Domini laborarunt convexa, antea prelum non passa,
luculento atque evoluto adhibito repertorio, ab innumeris insuper mendis per egregium iuris utriusque
licentiatum dominum Henricum Vortomam de Norimberga emaculata, marginarisque doctorum notis
insignita. Adhibitus est preterea epilogus totius ferme iuris canonici puncta complectens (Lyons: Jacobus
Saccon, 1518), v.
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matrimonio, an intensive study of John’s compilation of questions on usury is valuable in
its own right, since the act of compiling produces an original synthesis of historical
materials, even if the compiler adds little in the way of commentary. A study of the
compiler’s selection of materials is of great value to the social history of the Late Middle
Ages, since this selection indicates the ethical questions that were pressing for confessors
of the late thirteenth and early fourteenth centuries. It is also valuable as a description of
the “state of the question” concerning usury in the domains of theology and canon law at
the time the compilation was made.

A compilation provides the historian, therefore, with two historical subjects that
are worthwhile to bring into sharper focus. It provides, firstly, a mass of material that
offers a sort of précis of the state of knowledge on a given topic among members of the
compilation’s intended audience around the time of its creation and for the period of its
influence, which is a significant contribution to intellectual history. If the audience of the
compilation is sufficiently wide and the compilation is sufficiently popular, its contents
can even provide the historian with a window into what constituted “common
knowledge” of the topics that it treats, which is very valuable to social history. Secondly,
since selection is a form of agency, prioritizing what is included in the compilation and
declaring obsolete what is not, a compilation also provides the historian with a window
into the unique social history of the compiler and his intended audience. Why the
compiler chose to include what he did, in fact, include becomes a pressing historical

question with implications for the study of intellectual, social, and economic life."

Although they are admittedly at times drier and less intellectually stimulating than
original treatises, the historian desiring insight into the intellectual and social history of
the Middle Ages should not overlook compilations such as John of Freiburg’s Summa

confessorum. To do so is to perpetuate the error of studying the productions of a few

15. Thus in Finke’s judgement, “Unstreitig ist die Summa hochst interessant auch fiir den Historiker: sie
behandelt eine Unmasse kulturgeschichtlicher, verfassungsgeschichtlicher, strafrechtlicher, sozialpolitischer
Probleme aus der Hohezeit des Mittelalters neben dem rein theologischen Stoff.” Finke, "Freiburger
Dominikaner," 168-69.
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outstanding intellects as representative of the general state of medieval intellectual and
social life. To draw nearer to the ideas that were current among broader segments of
medieval society, one must attend to compilations. This is especially the case with
compilations of material for confessors, since they represent a double diffusion of ideas
within medieval society. At the first level, the material culled in the compilation breaks
free from its restricted, elite university setting and reaches a far greater number of
confessors actively administering the pastoral care. At the second level, the material
included in the compilation is transmitted indirectly to the most varied and diffuse
segments of medieval society in the confessional itself, in the meeting between priest and
penitent over the commission of some specific transgression. As Dr. Goering has
shrewdly observed, the medieval confessional was the locus of popular contact with the
legal and doctrinal traditions of the Church.'® The study of confessors’ manuals,
therefore, provides a means of gaining insight into the formation of popular ideology in

the Middle Ages.

In light of the above, in this dissertation I argue that John of Freiburg’s Summa
confessorum on usury, given its considerable popularity and influence on later manuals
for confessors, gives us just such a window on what constituted “common knowledge” of
the Church’s usury ban in many parts of medieval Europe over almost a century after
John completed his compendium. Through an edition of the section de usuris of the
Summa and a careful commentary upon it, I show what constituted this popular awareness
of usury. Subordinate to this overall aim, I offer an explanation for why usury was a

pressing problem for John of Freiburg and his immediate audience.

In Chapter One I provide an extensive biography of John of Freiburg, synthesizing

the secondary literature produced to date and expanding the story of John’s life through

16. Joseph Goering, "The Internal Forum and the Literature of Penance and Confession," in The History of
Medieval Canon Law in the Classical Period, 1140-1230: From Gratian to the Decretals of Pope Gregory
IX, eds. Wilfried Hartmann and Kenneth Pennington, History of Medieval Canon Law (Washington, DC:
Catholic University of America Press, 2008), 380-81. Cf. Wood, Medieval Economic Thought, 3.
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research into documentary records from his native Freiburg. 1 argue, somewhat
controversially, that John studied both theology and canon law at the University of Paris
in the late thirteenth century. I also show how John’s theoretical knowledge of the law
was put to work in judging real cases that were submitted to him. Finally, I highlight how
John’s involvement in an actual case of usurious lending, in which his fellow friars at

Zofingen were entangled, may have shaped his handling of the Church’s usury ban.

Chapter Two briefly describes the conditions under which John produced the
Summa confessorum. 1 show how the Summa represents the culmination of John’s prior
works on pastoral care: his analytical table to Raymond of Penyafort’s Summa and his
Libellus questionum casualium. 1 discuss the dating, place of production, intended
audience, and genre of John’s works up to and including the Summa confessorum. 1
demonstrate the relationship of the Summa confessorum to Raymond’s Summa and
illustrate how significant an advancement John made over the work of his intellectual

predecessor.

Chapter Three provides a careful commentary on the section de usuris of John’s
Summa. In the course of the commentary, I explain as clearly as possible the cases of
usury that John takes up in the Summa and illustrate them with real contracts from
Freiburg and the Breisgau around the time when John was writing. I contend that none of
the 83 questions on usury in the Summa confessorum is merely an academic exercise, but
each discussion is oriented towards practical application in the day to day interactions of
the confessor with his penitents. Usury, I argue, was a real and urgent problem
confronting confessors, and it was in order to fulfill a pressing, practical need for
information concerning the Church’s laws on money-lending that John composed such an

extensive treatment of the usury prohibition.

In Chapter Four I trace the reception history of the Summa confessorum. First, I
demonstrate the considerable popularity of the Summa confessorum in manuscript and in

print and show how its teachings on usury were further diffused through John’s
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abridgement of the Summa, the Manuale collectum de Summa confessorum (1298 x
1314), and his shorter treatise on the procedure of confession, the Confessionale (1298 x
1314). Then, beginning with Guy de Toulouse’s early use of the Summa confessorum in
his Regula mercatorum (ca. 1315) and concluding with Bartholomew of San Concordio’s
adoption of most of John’s questions on usury in his own Summa de casibus conscientiae
(1338), I show how significant an influence John’s compendium of information on usury
was on later authors of pastoralia. Since many of these authors of works on pastoral care
are relatively unknown, each receives an historical introduction describing his life and the
nature and content of his works. The popularity of each of the works that John influenced
is also demonstrated. Given the popularity of the Summa itself along with the popularity
of the works it influenced, I contend that the Summa confessorum offers us a window into
what might have constituted “common knowledge” of the usury prohibition in many

areas of late medieval Europe.

In Chapter Five, I look back to the origins of John’s discussion of usury in the
Summa confessorum. Drawing on the theoretical work of Antonio Gramsci, I argue that
John’s reason for writing so extensively on the Church’s usury ban as well as his
selection and handling of the materials that he included in the Summa were influenced by
the class struggle between the Church, the aristocracy, and the rising burgher class for
dominance over the society of Freiburg. I show that for John of Freiburg the usury
prohibition ultimately served to protect the landed interests of the old, indebted feudal
aristocracy from exploitation at the hands of their creditors, the burghers, whose wealth
derived predominantly from trade and finance, and for whom the usury prohibition was a
bridle that had to be cast off. I conclude that John does not significantly emphasize the
role of the usury ban as a protection for the poor from exploitation at the hands of

moneylenders.

In short, then, I wish to show in this dissertation what many medieval people

knew about usury and to provide some tentative first steps towards explaining why usury



was a significant social problem in the context of a specific society in the late thirteenth
century. This book is in many ways a study of the popularization of medieval theology,
law, and jurisprudence and of the impact that these lofty intellectual disciplines had on
day to day life in the Late Middle Ages. It is a study of the practical implementation of
the medieval ideal of justice. It demonstrates how ideas born within a restricted circle of
university intellectuals were transformed as they trickled down to ever more popular
spheres, coming into closer and closer contact with the gritty reality of the marketplace.
From the university doctor, to the episcopal penitentiary, to the conventual lector, to the
simple parish priest and confessor, and, finally, to the parishioner, the Church’s usury

prohibition traced a remarkable path. The Summa confessorum will be our guide along it.
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CHAPTER ONE: THE LIFE OF JOHN OF FREIBURG

Despite John of Freiburg’s renown as lector of the Freiburg Dominicans and the
popularity of his Summa confessorum and Confessionale throughout the Late Middle
Ages, few details of his personal life have been preserved for posterity.! Roderich
Stintzing exaggerates somewhat when he laments that nothing more is known concerning
John’s “withdrawn, monkish life” than his name, origin, position as lector, and the date of
his death.” However, his exasperation with the paucity of sources concerning John’s life
accurately reflects the struggle with which the scholar is confronted if he wishes to come
face to face with the author of one of the most influential works of canon law of the Late

Middle Ages. John’s very name and origin are matters of historical debate.

IDENTITY

Since scribes variously referred to the author of the Summa confessorum as
Johannes lector and Johannes Teutonicus, among other cognomina, there has been some

debate in the historiography concerning his precise identity.” Touron, following in the

1. For general summaries of John of Freiburg’s life, see Emil Michael, Geschichte des deutschen Volkes
vom dreizehnten Jahrhundert bis zum Ausgang des Mittelalters, vol. 3, Deutsche Wissenschaft und deutsche
Mystik wihrend des dreizehten Jahrhunderts, 3rd ed. (Freiburg im Breisgau: Herdersche Verlagshandlung,
1903), 238-43; J. Quétif and J. Echard, Scriptores Ordinis Praedicatorum, vol. 1 (Paris: J. B. Christophorus
Ballard and Nicholas Simart, 1719), 523; Académie des Inscriptions et Belles-Lettres, Histoire littéraire de
la France, vol. 28, Suite du quatorzieme siecle (Paris: Imprimerie Nationale, 1881), 262-72; Johannes
Dietterle, "Die Summae confessorum (sive de casibus conscientiae), von ihren Anfingen an bis zu Silvester
Prierias," Zeitschrift fiir Kirchengeschichte 25 (1904): 255-68.

2. “Uber dessen zuriickgezogenes Monchsleben Nichts weiter . . . bekannt ist.” Roderich Stintzing,
Geschichte der populdren Literatur des romisch-kanonischen Rechts in Deutschland am Ende des
fiinfzehnten und im Anfang des sechszehnten Jahrhunderts (Leipzig: S. Hirzel, 1867), 508.

3. In the prologue to the Libellus questionum casualium, which is included in the prologue to the Summa
confessorum, John refers to himself simply as “frater Johannes lector de ordine predicatorum minimus.”
John of Freiburg, Summa confessorum reverendi patris Joannis de Friburgo sacre theologie lectoris
Ordinis Predicatorum non modo utilis sed et Christi omnium pastoribus perquam necessaria, summo studio
ex Raymundo, Guilhelmo, Innocentio, Hostiensi, Goffredo, aliisque viris perdoctis qui in vinea Domini
laborarunt convexa, antea prelum non passa, luculento atque evoluto adhibito repertorio, ab innumeris
insuper mendis per egregium iuris utriusque licentiatum dominum Henricum Vortomam de Norimberga
emaculata, marginarisque doctorum notis insignita. Adhibitus est preterea epilogus totius ferme iuris
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steps of Quétif and Echard, notes that, among others, M. Dupin, in his history of
ecclesiastical writers, mistakenly asserts that the author of the Summa confessorum was
the fourth master general of the Order of Preachers, John of Wildeshausen (d. 1252), the
former bishop of Diacovar in Croatia, who was known as Johannes Teutonicus.® Quétif
and Echard, followed by many others, argue that it was rather John of Freiburg, lector of
the Freiburg Dominican convent in the late thirteenth century, who composed the
Summa. As 1 shall show in the next chapter,’ the Summa confessorum was completed
around 1298, and thus John of Wildeshausen could not have been the author of the work.
From the Catalogus mortuorum of the Freiburg Dominican convent, moreover, we learn
that John of Freiburg, who wrote a Summa confessariorum, was buried before the high
altar of the Dominican church in 1314. This notice secures John of Freiburg’s authorship

of the Summa.” We possess, in addition, a letter of ca. 1294 from Hermann of Minden,

canonici puncta complectens (Lyons: Jacobus Saccon, 1518), v. The front-matter of the Lyons 1518
edition of the Summa confessorum is not paginated. I have assigned roman numerals as page numbers (not
folio numbers) for this section, beginning with the title page.

4. A. Touron, Histoire des hommes illustres de l'ordre de Saint Dominique, vol. 1 (Paris: Babuty, 1743),
123.; Quétif and Echard, Scriptores Ordinis Praedicatorum, vol. 1, 525. Wharton was guilty of the same
confusion. See William Cave and Henry Wharton, Scriptorum ecclesiasticorum historia literaria a Christo
nato usque ad saeculum X1V, facili methodo digesta . . . accedit ab alia manu Appendix ab ineunte saeculo
X1V ad annum usque MDXVII (Geneva: Samuel de Tournes, 1694), Appendix, 7. For a brief overview of
John of Wildeshausen’s life, see Biographisch-Bibliographisches Kirchenlexikon, s. v. “Johannes
Teutonicus,” by Meinolf Lohrum.

5. Leander Alberti, whom Quétif and Echard quote, had already asserted the distinction between John of
Freiburg, the “devout man, outstandingly well-read,” author of a “huge volume containing learned
discussions and very necessary things,” and John of Wildeshausen, the master general of the Order of
Preachers. Quétif and Echard, Scriptores Ordinis Praedicatorum, vol. 1, 523. For John of Freiburg’s
authorship of the Summa confessorum, see Johann Frederich von Schulte, Die Geschichte der Quellen und
Literatur des canonischen Rechts, 2 vols. (Stuttgart: Ferdinand Enke, 1875), 2:421; Thomas Kaeppeli,
Scriptores Ordinis Praedicatorum Medii Aevi, 4 vols. (Rome, 1970), 2:430 no. 2344; Amédée Teetaert, La
confession aux laiques dans I'Eglise latine depuis le Ville jusqu'au XIVe siecle (Paris: J. Gabalda, 1926),
441; Stintzing, Geschichte der populdiren Literatur des romisch-kanonischen Rechts, 501-10; Académie des
Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol. 28, Suite du quatorzieme siecle,262-72.

6. Seep. 64.

7. “V.P. Joannes de Friburgo, tuba evangelica non solum in Germania sed et in Italia, scripsit preter
varios libros summam confessariorum, instauravit bibliothecam conventus; obiit plenus virtutibus ac
meritis, sepultus ante summum altare 1314.” A. Poinsignon, ed., "Catalogus mortuorum sive nomina
fratrum ordinis Praedicatorum conventus Friburgensis qui ab anno fundationis MCCXXXVI pie in Domino
obierunt usque ad praesentia tempora," Freiburger Diocesan-Archiv 16 (1883): 42. That John was buried
in the Dominican church is made clear by the notice concerning the translation of his remains from there to
the Freiburg Cathedral in 1802. See below, p. 52. See also Heinrich Finke, "Der Dominikaner Johannes
von Freiburg iiber die 'Dos' der Freiburger Ehefrau," Zeitschrift der Gesellschaft fiir Beforderung der
Geschichts-, Altertums- und Volkskunde von Freiburg, dem Breisgau und den Angrenzenden Landschaften
36 (1920): 37.
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the provincial of the German Dominican province, to “friar John, lector of the friars of the

Order of Preachers in Freiburg.”

In the light of these observations and the numerous
authorities supporting this conclusion, there is no reason to doubt that John of Freiburg
(d. 1314) was the same Johannes lector indicated in the prologue as the author of the

Summa confessorum.

John of Freiburg’s death in 1314 has already been mentioned.” However, we have
no indication of the date of his birth. It would be imprudent to hazard a guess based on
the date of his death, since there is no hint of his age at that time in the Catalogus
mortuorum of the Freiburg Dominican convent or in Hermann of Minden’s letter to him
of ca. 1294. Since John’s erudition and literary output were considerable, which must
have been the product of many years of study and writing, it is likely that he reached an

advanced age, but we can be no more precise than this.

The birthplace and family of John of Freiburg have been the subject of some
confusion among bibliographers, since manuscript attributions of the Summa confessorum
and the records of the Dominican cloister at Freiburg offer two possibilities. Poinsignon
notes that a Bamberg manuscript of the Summa confessorum affirms that its author
stemmed from the burgher Rumsick family. However, a Mainz manuscript of the Summa
indicates that it was written by the lector at Freiburg, brother “Johans von Hasela” of the
Order of Preachers.” In the Anniversarium of the Freiburg Dominican cloister,
moreover, the anniversary of a Hanns von Haslach, “lessmeister” is recorded on 9 March,

without any year. On the basis of the coincidence between the attribution in the Mainz

8. “Karissimo sibi in Dei filio fratri Io(hanni) lectori adhuc Friburgensi fratrum ordinis Predicatorum.”
Heinrich Finke, Ungedruckte Dominikanerbriefe des 13. Jahrhunderts (Paderborn: Ferdinand Schoningh,
1891), 165.

9. See also Teetaert, La confession aux laiques, 440; Touron, Histoire des hommes illustres de l'ordre de
Saint Dominique, vol. 1, 123. According to the Anniversarium of the Freiburg Dominican cloister, John
(the lessmeister Hanns von Haslach) died on March 9th. See A. Poinsignon, "Das Dominicaner- oder
Prediger-kloster zu Freiburg im Breisgau," Freiburger Diocesan-Archiv 16 (1883): 11. Karl Schuster also
gives March 9th as the date of John’s death, but mistakenly reports the year as 1324. Karl Schuster, "Die
Griber im Miinster," Freiburger Miinsterbldtter 8 (1912): 4.

10. “Dis buch ist die sum in tiitsch die der lesemeister mahte zu Friburg, der do hies Johans von Hasela in
prediger orden.” Quoted in Poinsignon, "Das Dominicaner- oder Prediger-kloster," 11.
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manuscript and the Anniversarium, Poinsignon, followed later by Finke, concluded that
John of Freiburg must have been the same person as John of Haslach, and that therefore
the author of the Summa confessorum stemmed from the small village of Haslach just a

few kilometres west of Freiburg."

Confusion over the identity of John of Freiburg was put to rest by Otto Geiger’s
extensive unearthing of documentary and literary sources that unequivocally establish his
identity with John of Haslach. Geiger unearthed two documents in the University and
State Archives of Freiburg to which the Dominican lector John of Freiburg clearly affixed
his name as John of Haslach. The first, confected on 22 April 1304 at Freiburg, which
records John’s involvement in a legal dispute over the dowry of Mathilda, the widow of
the Freiburg burgher Hugo Kuchelin, concludes with the notice that “brother John, former
lector of the Order of Preachers in Freiburg,” has affixed his seal to the document. The
legend of this seal reads, “[[JOH[ANN]IS DE [H]JASELA ORDI[NI]S
PRED[ICATORUM],” thus confirming the lector John of Freiburg’s identity with John of
Haslach."” This identity is further reinforced by a second document of 23 June 1304
concerning the same matter, in which John’s identity with John of Haslach is manifested
within the body of the document itself.”” To these indisputable pieces of documentary

evidence that confirm John’s identity with John of Haslach, Geiger adds the evidence of a

11. Ibid., 11; H. Finke, "Die Freiburger Dominikaner und der Miinsterbau," in Festschrift zur
Generalversammlung des Gesamtvereins der deutschen Geschichts- und Altertumsvereine zu Freiburg in
Breisgau vom 23 bis 26 September 1901 (Freiburg im Breisgau: Friedrich Ernst Fehsenfeld, 1901), 164-65,
n.2. Johannes Meyer, in his Cronica brevis Ordinis Praedicatorum (1470), also refers to John of Freiburg
as “frater Iohannes, dictus de Hasle, Teutonicus, lector Friburgensis, qui summas utiles et fructuosas fecit.”
It is unclear, however, whether this represents an independent witness to John’s family origins or whether
Meyer himself may have been drawing on the Mainz manuscript or the Anniversarium. Johannes Meyer,
Chronica brevis Ordinis Praedicatorum, ed. H. C. Scheeben, Quellen und Forschungen zur Geschichte des
Dominikanerordens in Deutschland 29 (Vechta: Albertus-Magnus-Verlag, 1933), 53. Finke also points to
the possibility of Haslach im Kinzigtal, approximately 45 km northeast of Freiburg, as the family’s place of
origin. Finke, "Johannes von Freiburg tiber die 'Dos'," 37.

12. “Ego . . . sigillo reverendi in Christo fratris Johannis lectoris, quondam fratrum ord. praed. in
Freiburg.” Otto Geiger, "Studien iiber Bruder Berthold: Sein Leben und seine deutschen Werke,"
Freiburger Didozesan-Archiv 48 (1920): 24, n. 1.

13. “In Christo fratrem Ioh. de Hasela, quondam lectorem fratrum ord. praed. in Friburg. . . . Item dicebant
frater lohannes de Hasela quondam lector . . .” Ibid., 24, n. 1. Finke also notes the decisiveness of Geiger’s
discoveries for establishing the identity of John of Freiburg. See Finke, "Johannes von Freiburg iiber die
'Dos'," 37.
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slew of manuscripts — either of Brother Berthold’s German version of the Summa
confessorum or of the Tugenden Buch, a German translation of parts of the secunda

4 which attribute the Summa

secundae of Thomas Aquinas’ Summa theologiae —
confessorum to “Johannes von Hasela,” “Johansen von Haslach,” or “Johans von

Hasla.”"

Thanks to the editorial exertions of Hefele in his Freiburger Urkundenbuch, we
even have a description of John’s seal. A document of 15 January 1296, confected at
Colmar, records the testimony of John, lector of Freiburg Dominicans, in a case before
the court of Basel that was brought by the abbot of Salem against Mechtild, the widow of
the Basel burgher Johannes des Apothekers.'® At the conclusion of the document, John
notes that in order to secure the decision contained therein, he has affixed his seal,
together with that of his prior."” The legend of this seal reads, “FR[AT]RIS IOH[ANN]IS
DE [HA]SELA ORDI[NI]S PRED[ICATORUM]. The red waxen seal is in a pointed
oval shape, secured to the document by parchment strips; it depicts Mary lying down with
her hands folded next to Joseph, who stands with a staff. Behind them the infant Jesus
lies in the manger, over whom two cherubs stand with their hands raised to a star.'”® In
light of Geiger and Hefele’s discoveries, John of Freiburg’s identity must be considered a

settled matter. John of Freiburg, the author of the Summa confessorum and lector of the

14. Three manuscripts of the Tugenden Buch attribute this translation to John of Freiburg. See Leonard E.
Boyle, "The 'Summa Confessorum' of John of Freiburg and the Popularization of the Moral Teaching of St.
Thomas and some of his Contemporaries," in St. Thomas Aquinas 1274-1974 Commemorative Studies, vol.
2 (Toronto: Pontifical Institute of Mediaeval Studies, 1974), 260.

15. Geiger, "Bruder Berthold," 24, n. 1.

16. See my discussion of John’s role in this case and in the one mentioned above in my discussion of the
events of his life below, p. 49.

17. “In questionis igitur huius decisionis predicteque ordinacionis et declarationis testimonium hanc
litteram tam prioris mei, quam meo sigillis tradidi communitam.” Hefele only gives an abstract of the
document. For the text, I consulted Friedrich von Weech, ed., Codex Diplomaticus Salemitanus:
Urkundenbuch der Cisterzienserabtei Salem, vol. 2 (Karlsruhe: G. Braunschen Hofbuchhandlung, 1886),
506-07, no. 937.

18. Friedrich Hefele, ed., Freiburger Urkundenbuch, vol. 3, Texte (Freiburg im Breisgau:
Komissionsverlag der Fr. Wagnerschen Umversnatsbuchhandlung, 1957) 210-11, no. 186. In a note to the
document, Hefele remarks explicitly that this document conclusively establishes that John of Freiburg
stemmed from Haslach. Incidentally, John’s seal is a good illustration of the devotion of the Preachers to
the cult of Mary.
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Dominican convent at Freiburg during the late thirteenth century, was the same person as

John of Haslach.

Although Geiger’s considerable evidence establishing John of Freiburg’s identity
with John of Haslach will not be gainsaid by a solitary grain of evidence to the contrary,
nevertheless, it should be noted that the Catalogus mortuorum of the Freiburg Dominican
cloister, which Poinsignon edited, raises a slight problem for such an identification. In
the Catalogus mortuorum, there is indeed an undated entry for the death of a subdeacon,
Joannes de Haslach; however, there is also a much longer and more detailed entry for
Joannes de Friburgo, who, as I noted above, is listed as the author of a Summa
confessariorum. This suggests that these were distinct men."” However, the entry for
John of Freiburg does not rule out that he also stemmed from Haslach. It is possible that
two persons named John in the Freiburg convent were at one time known as John of
Haslach, and that one of them, John of Freiburg, was later better known by the name of
the town in which he taught for a great many years as lector and served for a short time as

prior of the Dominicans.

SociaL CLASS

John’s family ties to Haslach may provide a clue to the social class to which he
belonged before he entered the Order of Preachers. In a document of 17 May 1221,
Count Egino von Urach, Lord of the Castle of Freiburg, proclaims that “at the petition of
our friend, the abbot of Tennenbach, to Eberhard, our ministerial of Haslach,” he grants
that the abbot may donate whomever among his own servile men to the monastery with

the Count’s good will and permission.”” This document opens the possibility that John of

19. Poinsignon, "Catalogus mortuorum," 42. See n.7 on p. 12.

20. “Ad petitionem amici nostri abbatis de Tennibach Ebirhardo ministeriali nostro de Hasila.” Friedrich
Hefele, ed., Freiburger Urkundenbuch, vol. 1, Texte (Freiburg im Breisgau: Komissionsverlag der Fr.
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Haslach was a descendent of this same family of ministerials from which Eberhard
stemmed.

Ministerials belonged to the lesser nobility and consisted of servile class of

knights, who held offices from the greater free lords.”

They constituted a hereditary,
dependent class of warriors and administrators, upon whom the German imperial
monarchy and local magnates depended to exercise their power and jurisdiction. Often
ministerials occupied the important offices of marshal, chamberlain, butler, and seneschal
for their lords or served as judges and advisers in the local courts (Landgerichte). In
exchange for their service, lords rewarded their ministerials with grants of fiefs and, to a
lesser extent, allods, establishing them as a “hereditary landowning order.”** Although
ministerials were essentially the possessions of their lords, who ultimately controlled their
marriages, mobility, and property, in terms of social position they ranked far above that of
the other dependent class in medieval German society — the serf. Ministerials possessed
their own serfs and enjoyed the same prestige as secular magistrates, lords, and knights.
They did not owe any labour services to their lords and were exempt from taxes and
tribute payments. Essentially, they lived an aristocratic life, which their dependent status
did not hinder them from acquiring or enjoying.” In short, ministerials constituted a
“noble landowning class with interests to defend.”** If John of Freiburg did in fact belong
to a family of the ministerial class, then he would have stemmed from an economic

background of moderate wealth grounded in the lands surrounding Freiburg, for the

possession of which his family depended ultimately on the good graces of the Counts of

Wagnerschen Universitdtsbuchhandlung, 1940), 22, no. 37.

21. John B. Freed, The Friars and German Society in the Thirteenth Century (Cambridge, MA: The
Mediaeval Academy of America, 1977), 119-28, 131.

22. Benjamin Arnold, German Knighthood 1050-1300 (Oxford: Clarendon Press, 1985), 17-18, 21, 53-54,
141-42, 184-85, 188, 192-93.

23. Ibid., 55-56, 66-67, 69.
24. Ibid., 22.
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Urach, who ruled as Counts of Freiburg over the course of the thirteenth and fourteenth

centuries.”

The possibility that John stemmed from the ministerial class is further enhanced
by statistical probability. Through an extensive analysis of literary sources concerning
German mendicants and prosopographical studies of mendicant signatories to German
charters in the thirteenth century, John Freed has shown that the leadership of the
mendicant orders in Germany at that time was largely drawn from the class of
ministerials and urban patricians. On the grounds of his statistical analysis, Freed also
notes that the German ministerial class preferred membership in Dominican convents to

membership in Franciscan priories.*

As an explanation for this phenomenon, Freed points out the educational
requirement for postulants to the Order of Preachers. Literacy was a minimum
requirement for those who wished to enter the Order, which meant that postulants had to
come from families who could at least afford to send their sons to school rather than to
work, making it unlikely that many came from poor peasant or poor burgher stock.”
Hence, membership within the Order of Preachers was restricted, at the minimum, to
“moderately prosperous burgher families.” If the Cologne priory, for which extant
records are much more abundant, can be considered representative, the Dominican

membership was usually drawn from small urban property holders.*®

Given that John of Freiburg rose to the rank of lector and then prior within the

Freiburg convent, the penultimate and the ultimate positions of leadership in Dominican

25. For the Counts of Urach and their relationship to Freiburg, see Jan Gerchow and Hans Schadek,
"Stadtherr und Kommune: Die Stadt unter den Grafen von Freiburg," in Geschichte der Stadt Freiburg im
Breisgau, vol. 1, eds. Heiko Haumann and Hans Schadek (Stuttgart: Theiss, 1996), 133-72.

26. Freed, The Friars and German Society, 119-28.

27. In Germany in particular, the tendency to draw members from the wealthy classes was exacerbated in
the thirteenth century by the preference among German provincials for university graduates in the Order,
leading Freed to conclude that “the Dominicans formed an educated elite within thirteenth century German
society.” Ibid., 125.

28. Ibid., 125-27.
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houses,” according to the probabilities generated by Freed’s statistical analysis it is likely
that he too came from the ministerial class. The connection of the Haslach name with the
ministerial class, noted above, further increases this likelihood.™ Although there is no
incontestable evidence that places John within the ministerial class, the possibility may,
nevertheless, prove to be useful as a heuristic device for understanding his approach to
economic ethics, which I shall discuss at greater length in my analysis of his treatment of

the usury prohibition in the Summa confessorum in Chapter Five.”

EpucaTtioN

There is no direct evidence concerning John of Freiburg’s education; however,
Fries argues convincingly that he was a student of the renowned lector and provincial of
Germany, Ulrich of Strasbourg (d. 1277). Fries notes that in the prologue to the Libellus
questionum casualium, a preparatory work to the Summa confessorum,” John makes
warm mention of Ulrich of Strasbourg, which gave rise to an initial assumption, shared
by Grabmann, that John studied under Ulrich.” Fries advanced this assumption to an
historically probable hypothesis in his article by demonstrating John’s use of Ulrich’s
lectures, his personal counsel, and his lost commentary on the Sentences in the Summa

confessorum.>* In the prologue to the Libellus, which precedes the prologue to the

29. Poinsignon, "Das Dominicaner- oder Prediger-kloster," 7.

30. See p. 16 above.

31. See pp. 205 ff.

32. The relationship between the two works will be discussed in the next chapter. See pp. 59 ff.

33. A. Fries, "Johannes von Freiburg, Schiiler Ulrichs von Strassburg," Recherches de théologie ancienne
et médiévale 18 (1951): 333-34; M. Grabmann, "Studien {iiber Ulrich von Strassburg. Bilder
wissenschaftlichen Lebens und Strebens aus der Schule Alberts des Grossen," in Mittelalterliches
Geistesleben. Abhandlungen zur Geschichte der Scholastik und Mystik (Munich, 1926), 160.

34. Fries, "Johannes von Freiburg," 333-34. John of Freiburg’s Summa confessorum is the only witness to

the existence of Ulrich’s Sentences commentary. Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi,
4:419-20.

-19-



Summa confessorum, in the course of listing the most significant authorities that he

consulted in composing the Libellus, John describes Ulrich as follows:

The former lector of Strasbourg of the same Order [i.e., of Preachers], who al-
though he was not a master in theology, nevertheless he was not inferior to the
masters in erudition, which is manifest through his book, which he wrote as much
concerning theology as philosophy, and as the number of famous lectors that have
emerged from his school bears witness to. Whence afterwards, having laudably
administered the office of the provincial of Germany, after he was directed to
Paris to read, he was taken up there by the Lord before the beginning of his
lectures.”

John’s heartfelt praise of Ulrich of Strasbourg, together with the four additional
references to Ulrich’s unpublished works that Fries found in the Summa confessorum,
suggests a close student-teacher relationship between the two. Fries notes, moreover, that
when John refers to Ulrich’s unpublished teachings in the Summa, he uses past forms
(concordavit, dixit, etc.). Based on his close reading of the Summa, Fries asserts that
John never uses expressions in the past to refer to works that he had in front of him,
which suggests that in the case of these unpublished works John was making use of the
oral instruction of Ulrich. In addition, John’s use of Ulrich’s lectures in the Summa
confessorum naturally suggests that he heard them himself while he studied under the
lector.’® Perhaps, then, John was alluding to himself when he mentioned the number of

famous lectors that Ulrich had trained.

That John of Freiburg’s encyclopaedic intellect was formed in part by Ulrich of
Strasbourg comes as no surprise given what we know of Ulrich’s own education, thanks

to Grabmann’s essay on his life and work.”” According to Grabmann, Ulrich stemmed

35. “Item fratris Ulrici quondam lectoris Argentinensis eiusdem ordinis, qui quamvis magister in theologia
non fuerit, scientia tamen magistris inferior non extitit ut in libro suo quem tam de theologia quam de
philosophia conscripsit evidenter innotescit, et famosorum lectorum de scholis ipsius egressorum numerus
protestatur. Unde et postea provincialatus Theuthonie laudabiliter administrato officio Parisius ad
legendum directus ante lectionis inceptionem ibidem a domino est assumptus.” John of Freiburg, Summa
confessorum, v. As I shall show below, it is possible that the lecture referred to here was the master’s
inaugural lecture, or inceptio. See p. 22. Johannes Meyer, most likely drawing on the prologue to the
Libellus, repeats the notice of Ulrich’s death in Paris, giving 1277 as the year: “Frater Ulricus Engelbertus,
quondam Teutoniae provincialis, Parisius ad legendum directus hoc tempore a domini [sic] ibidem est
assumptus.” Meyer, Chronica, 40.

36. Fries, "Johannes von Freiburg," 334.

37. What follows is a brief summary of Grabmann’s researches in Grabmann, "Ulrich von Strassburg,"
148-67. For a recent overview of Ulrich of Strasbourg’s life and the influence of the sixth book of his
Summa de summo bono on John of Freiburg’s Summa confessorum, see Alessandro Palazzo, "'Ulricus de
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from Strasbourg and was primarily active in that city, which contended with Cologne for
pride of place in the scientific life of thirteenth century Germany. Ulrich benefitted from
the experience of both of these intellectual centres. In his youth, he heard the lectures of
Albertus Magnus in Cologne after the latter had founded the studium generale there in
1248 and at some time before 1254, when Albert became provincial of the Order’s
German Province. With Albert as his teacher, Ulrich had at his disposal the great
theologian’s probing, universal mind and, perhaps just as significantly, his abundant
library. Ulrich’s Summa de summo bono demonstrates that, like Albert, he had a
thorough knowledge of scripture, the church fathers, the early scholastics, Aristotle’s
writings and the commentaries upon them, and the works of the Arabic philosophers and
neo-Platonist thinkers. Besides the excellence of his teacher, Ulrich was edified by the
vibrant intellectual milieu generated in classroom discussions between himself and the
fellow pupils of Albert, the renowned scholastics Thomas Aquinas and Ambrosius

Sansedonius.

Ulrich’s considerable erudition eventually won for him the office of lector in the
Strasbourg Dominican convent. There his competence as a teacher earned him, although
he himself did not desire it, the election to the position of provincial of Germany in 1272.
As provincial, Ulrich became the intellectual, if not the direct, successor of Albertus
Magnus. In addition to being an enthusiastic administrator, much occupied with visits to
the convents under his charge to ensure their observance of the rule and constitutions of
the Order of Preachers, Ulrich energetically pursued the advancement of the education of
the friars throughout Germany.® His years of fruitful service as provincial of Germany at
last convinced the master general of the Order, John of Vercelli, reluctantly to heed

Ulrich’s request to relieve him of his duties in order to pursue teaching once again.

Argentina . . . theologus, philosophus, ymmo et iurista': Le dottrine di teologia morale e di pastorale
penitenziale nel VI libro del De summo bono e la loro diffusione nel tardo Medioevo," Freiburger
Zeitschrift fiir Philosophie und Theologie 55,no. 1 (2008): 64-97.

38. Finke has expertly summarized what is known of Ulrich’s activity as provincial of Germany and

published the letters pertinent to his administration. See Finke, Ungedruckte Dominikanerbriefe, 18-22,
and no. 43-59, 63-73, 75-79, 81-82.
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However, Ulrich did not return to Strasbourg. The master general honoured him with the
opportunity to travel to Paris in 1277 to read the Sentences and prepare for the master’s
degree in theology at the university.” Unfortunately, Ulrich’s weak constitution was
further enfeebled by the journey to Paris. He died, as John of Freiburg tells us, before he

could enter upon his duties as bachelor at the university.*

Fries set himself the task of identifying how far Ulrich had progressed in his
studies at the university before his untimely death. Based on references to Ulrich’s
commentary on the Sentences in John of Freiburg’s Summa confessorum, Fries argues
that Ulrich likely commented on all four books; however, Fries concedes that it is unclear
how much of this commentary Ulrich set down formally in writing. On the grounds that
John usually uses the present tense (e.g., “ut dicit”) when referring in the Summa
confessorum to works that he had before him, Fries contends that Ulrich wrote a formal
commentary at least on Book IV, since John writes, “ut dicit Ulricus,” in a reference to
Ulrich on 1V Sent. d. 30 (or 26). Fries confirmed this hypothesis through his discovery of
an independent, anonymous treatise on the mendicants’ privilege of hearing confessions
and the jurisdiction of the parish that also refers to Ulrich’s commentary on Book IV of
the Sentences." Fries goes on to note that in the thirteenth century the Sentences were
read only in the studia generalia of the Order, such as Cologne, and then only cursorily
for a period of one year. This, he asserts, makes it unlikely that Ulrich composed a
formal, written commentary on the Sentences while he was lector at Strasbourg, a more
elementary theological school; rather, Ulrich must have written it only once he had

arrived in Paris.”” Hence, Fries concludes that when John of Freiburg writes that Ulrich

39. Ulrich was relieved of his post as provincial and directed to Paris by the general chapter held at
Bordeaux in 1277. See Ibid., 104, no. 81, n. 1.

40. According to Joannes Torquemada, he died “tempore Baccalariatus.” Quoted in Grabmann, "Ulrich
von Strassburg," 167.

41. Fries, "Johannes von Freiburg," 338-40.

42. Ibid., 335. The notice of Ulrich’s transfer to Paris at the general chapter of Bordeaux (1277) states
explicitly that he was sent there “ad legendum sententias,” which could imply that he had not yet begun to
write on the Sentences. See Finke, Ungedruckte Dominikanerbriefe, 104, no. 81,n. 1.
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died before the beginning of his lectures (“ante lectionis inceptionem”), we should not
understand that he died before he could give any lectures. John’s use of Ulrich’s lectures
on the Sentences in the Summa confessorum would make this impossible at any rate. We
should rather interpret this to mean that Ulrich died before he could give his inaugural
lecture as master of theology, which came after the candidate had already lectured at
length on the Sentences.* That is, Ulrich died as bachelor of the Sentences, before he had
completed the commentary necessary to advance. Ulrich was a teacher, but not yet a

master.*

Although it seems likely that Ulrich did give lectures on the Sentences in Paris
before his death, Fries’ contention that Ulrich only began to write on the Sentences at
Paris is unsettled by Dr. Mulchahey’s recent research into the history of education within
the Order of Preachers. Mulchahey demonstrates that as early as 1271 the general chapter
of the Order held at Montpellier enjoined students at the Order’s conventual schools to
attend ordinary lectures on the Bible and extraordinary lectures on the Sentences — a
provision that was repeated at the chapter held in Oxford in 1280. In addition, Humbert
of Romans, one of the most capable master generals of the Order and the codifier of its
institutional ideals, instructs conventual lectors in his Instructiones de officiis (ca. 1265)
to assist students with lectures on the Bible, Peter Comestor’s Historia Scholastica, and

Peter Lombard’s Sentences.*

The problem with the usefulness of this evidence for ascertaining whether Ulrich

lectured on the Sentences at Strasbourg is that the general admonition to give lectures on

43. For the significance of “inception” (aulatio, vesperiae, resumptio) in the process of obtaining the
doctoral license, cf. Hastings Rashdall, The Universities of Europe in the Middle Ages, 2 vols. (Oxford:
Clarendon Press, 1895), 1:452-53, 1:473-74; William A. Hinnebusch, The History of the Dominican Order:
Intellectual and Cultural Life to 1500 (New York: Alba House, 1973), 61.

44. Fries, "Johannes von Freiburg," 335. This contention is supported by the fact that Henry of Herford
refers to Ulrich as “bacularius in theologia.” Henry of Herford, Liber de rebus memorabilioribus sive
Chronicon, ed. Augustus Potthast (Gottingen, 1859), 204, and n. 2.

45. The general chapter at Marseilles in 1300 enjoined lectors to read the whole of the Sentences in their
lectures. M. Michele Mulchahey, "First the bow is bent in study": Dominican Education before 1350
(Toronto : Pontifical Institute of Mediaeval Studies, 1998), 135, 138.
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the Sentences in the convents comes at the tail end of Ulrich’s career as lector
(1254-1272)* 1t is, therefore, not possible to say whether it was implemented in
Strasbourg during his tenure as lector, and, consequently, whether from this we can
extrapolate that Ulrich must have written on the Sentences before arriving in Paris in the
course of carrying out his duties as lector. Moreover, Humbert of Romans’ instructions
must be considered as the expression of an ideal in Dominican education, and not as a
reflection of the actual state of affairs ca. 1265. Lastly, the fact that the 1249 general
chapter held at Trier urged conventual lectors to increase the length of their lectures on
the Bible alone, with no mention of the Sentences,”’ should hold us back from concluding
too hastily that courses on the Sentences were offered during this early period of the

Order’s history, when Ulrich served as lector at Strasbourg.

One wishes that we could draw inferences about the Strasbourg priory during
Ulrich’s tenure there from the later history of the Order’s intermediate provincial schools
of theology, the studia particularia theologiae. For Mulchahey conclusively shows, with
evidence from the Roman province of the Dominicans, that the Sentences were taught
comprehensively there as early as 1291. Her evidence for the teaching of the Sentences
in the Order’s provincial schools as a whole dates back to an ordinance of the general
chapter of 1305 held at Genoa. She also cites an ordinance from the general chapter of
1314, held at London, that required “cursores Sententiarum” to be placed in all general
and provincial schools. These cursores were responsible for providing a complete
reading of the Sentences within the span of one year.® Unfortunately, since the first

studia particularia were created in 1281 in the Roman province,” all of this evidence

46. For this range of dates, see below, p. 33.
47. Ibid., 135.

48. Ibid., 330-40, see especially p. 332 n. 326 and p. 334 n. 333 for the relevant texts of the general
chapters. Hinnebusch, in his analysis of the development of the provincial schools of theology, similarly
bases the early history of this phenomenon on the acts of the Roman province, with his earliest evidence for

the order as a whole stemming from a decree of the general chapter of 1315. Hinnebusch, Intellectual and
Cultural Life to 1500, 29-30.

49. They were located in Lucca, Florence, Siena, and Naples. Mulchahey, Dominican Education, 323,
386-87.
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comes too late, and from the wrong place, to shed any light on whether Ulrich lectured on
the Sentences at Strasbourg. Moreover, the fact that the general chapter of 1314 thought
that such an ordinance was necessary for the “reformacionem studii” — so much so that a
punitive clause was attached to it — suggests that lecturers on the Sentences were lacking

in both studia generalia and studia particularia.

Despite the indications to the contrary noted above, one fact speaks for the
possibility that Ulrich began to write and lecture on the Sentences in Strasbourg before he
arrived in Paris: Ulrich had attended the studium generale at Cologne. During his period
as a simple auditor in the school there, he no doubt heard lectures on the Sentences from
a “cursor of the Sentences” under the regency of Albertus Magnus, who had himself not
long before lectured on them at the University of Paris (ca. 1243-45). One might even
go so far as to imagine that Ulrich himself had begun to lecture on the Sentences cursorily
while he was in Cologne. A lector of a Dominican priory school required at least four

years of theological study.”

If this was the extent of Ulrich’s stay at Cologne, then he
would have just finished hearing his course of lectures on the Bible and been about to
begin hearing the Sentences.”> However, we do not know precisely when Ulrich took up
his post as lector. Granted that when John of Vercelli conceded the honour of theological
studies in Paris to Ulrich, it was for the purpose of reading the Sentences, and not hearing
them, it is conceivable that Ulrich had passed at least eight years studying in Cologne,
and had heard the two years of lectures on the Sentences and even passed two years as a
lecturer on the Bible (Biblicus Ordinarius), which were both prerequisites to becoming a

lecturer on the Sentences (Sententiarius), but had to leave Cologne to take up the post of

lector at Strasbourg before he could complete his course of lectures on the Lombard and

50. For a brief overview of Albert’s teaching career, see New Catholic Encyclopedia, 2nd ed., s. v. “Albert
the Great, St.,” by J. A. Weisheipl. On the formation of a master of theology, for which purpose friars were
sent to the studia generalia of the Order, such as Paris and Cologne, see Rashdall, Universities, 1:464-71.
For the inclusion of the Sentences as a standard item in the curriculum of the Dominican studium generale,
see Mulchahey, Dominican Education, 378-84.

51. Hinnebusch, Intellectual and Cultural Life to 1500, 21.
52. Cf.Rashdall, Universities, 1:464.
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advance to the doctorate.” If this is correct, then John of Vercelli was providing Ulrich
the opportunity to complete his theological studies, which must have satisfied a great
longing within him. Since Ulrich was passionately committed to learning, as is clear
from the erudition displayed in his Summa de summo bono, it is conceivable that he
could have passed on his knowledge of the Sentences, gathered at Cologne, to his
students at Strasbourg, and perhaps he even began to craft his own commentary to serve

both his students and himself in anticipation of future theological studies.

In light of all of the above considerations, one cannot state categorically whether
Ulrich did or did not lecture on the Sentences at Paris. The meaning of his death “ante
lectionis inceptionem” is ambiguous and leaves both possibilities open. There is also the
possibility that Ulrich began to compose a commentary on the Sentences at Strasbourg,

which he intended to bring to completion in Paris.

Since Ulrich taught at Strasbourg and possibly also at Paris, it remains to be
shown where and when John of Freiburg studied under him. This question dovetails with
another contentious issue in the life of John of Freiburg: whether or not he himself
studied at Paris. On the basis of John’s allusion to a form of absolution that he learned
from the “lectionibus in scholis” of “magister Joannes de Verziaco” in a question from
the Summa confessorum (3.34.89), Walz argues that John studied in Paris, since Jean de
Varzy was, before his death in 1277, the leader of the Dominican school for natives in
Paris. John’s reference to Jean de Varzy’s “lectures in the schools” means that he must
have studied under the master at some time before 1277. As a foreigner from Freiburg,
John would ordinarily have been under the tutelage of the master for foreigners, but Walz
not unreasonably argues that John simply sat in on Jean de Varzy’s lectures or heard

reports of them from fellow Dominican students while he was studying at Paris.**

53. Cf.1Ibid., 1:465-66.
54. P. A. Walz, "Hat Johann von Freiburg in Paris studiert?," Angelicum 11 (1934): 247-49.
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In the absence of any conclusive evidence that John of Freiburg was at Paris at
some time around 1277, Walz’s conclusion, as he himself admits, must remain only a
tantalizing possibility. However, since John refers to the lectures of Ulrich of Strasbourg
on the Sentences in his Summa confessorum, it is possible that he heard these while
Ulrich was at Paris for a short time before his death, also around 1277. Fries
acknowledges this possibility, but, due to the lack of independent evidence confirming it,
ultimately rejects it, since the plainest reading of John of Freiburg’s notice that Ulrich
died “ante lectionis inceptionem” implies that Ulrich did not have a chance to lecture at
Paris.” Nevertheless, John of Freiburg reports that Ulrich was sent to Paris “to read.”
For a man of Ulrich’s erudition, but lacking the licence in theology, this could mean
nothing else than to read the Sentences, and so Ulrich most likely began his formal,
written commentary on them only once he had reached Paris, however much he may have
engaged with them in the course of his former career as lector at Strasbourg.”® Since
John’s Summa is the only significant textual witness to the existence of Ulrich’s
commentary,”’ it was probably not widely read in the Dominican schools or in the studia
generalia. 1If so, citations by other authors and a wider diffusion of manuscripts would
indicate its popularity. John’s use of the commentary is idiosyncratic. Hence, John most
likely used Ulrich’s Sentences commentary in his Summa because he had heard his
lectures while he was at Paris and, quite possibly, received his literary remains once he
passed away. Since this is an argument from silence, it should be received with a grain of
salt, but in the absence of direct evidence, it may be the most we can reasonably assert
about John’s reception of Ulrich’s commentary. Given John’s idiosyncratic use of
Ulrich’s Sentences commentary, it is probable that he did, in fact, study at Paris around

1277, when Ulrich of Strasbourg lectured there briefly before his death. This adds a great

55. Cf.p.22 above. Fries, "Johannes von Freiburg," 335.
56. See pp. 23 ff. above.
57. Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 4:419-20.
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deal of credibility to Walz’s claim that John also studied under Jean de Varzy at around

the same time.

Further bits of circumstantial evidence also urge us to think that John studied at
Paris. First, there is the notice in the Catalogus mortuorum of the Freiburg Dominican
convent that John “renewed the library of the convent.”® He might well have done so
with books that he brought back from Paris. John’s extensive, verbatim use of diverse
theological and legal sources in the Summa confessorum suggests that he had many of the
books he cites on hand in Freiburg, where he wrote the work. As my edition of his
questions on the usury ban shows, John certainly had copies of Gratian’s Decretum and
the Decretals of Gregory IX, together with their glosses. He also possessed copies of
Hostiensis’ Summa copiosa, his Apparatus to the Decretals, Gottofredo da Trani’s
Summa super titulis decretalium, Innocent 1V’s Apparatus to the Decretals, and, of
course, Raymond of Penyafort’s Summa de poenitentia et matrimonio, together with the
Apparatus of William of Rennes to it. In terms of theological sources, the section of the
Summa on usury shows that John possessed a copy of the secunda secundae of Thomas

Aquinas’ Summa Theologiae >

Fr. Boyle has also drawn attention to John’s extensive
use of the writings of Peter of Tarentaise in other sections of the Summa confessorum.”
What is significant about this list of sources is that, according to a price list generated
between 1275 and 1286, exemplars of all of these volumes could be conveniently rented
for copying from the booksellers of Paris. This list was written right around the time

John is thought to have been in Paris. If John did rent and copy the volumes at Paris with

which he renewed the library at Freiburg, he must have spent a fair sum on this library,

58. “Instauravit bibliothecam conventus.” Poinsignon, "Catalogus mortuorum," 42.

59. One wishes that an extensive critical reading of the entirety of the Summa confessorum were possible,
since this would no doubt shed more light on the precise extent of John’s library at Freiburg.
Unfortunately, the imposing heft of the volume (an “ingens volumen” according to Leander Alberti, see n. 5
on p. 12) prevents such an endeavour within the space of a single book. It is hoped that, should the
author’s plans for an edition of the entirety of the Summa confessorum come to fruition, this issue will be
resolved definitively.

60. Boyle, "The 'Summa Confessorum' of John of Freiburg," passim. John’s sources in the Summa
confessorum will be discussed in the next chapter. See pp. 65 ff.
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since an exemplar of the Apparatus of Hostiensis alone cost 30 solidi, and the total cost of
obtaining only the books mentioned above amounts to over 79 solidi”* When we

> in Colmar,

consider that a quartale of rye, equivalent to the volume of 200 eggs,’
approximately 50 km northwest of Freiburg, cost 3 solidi in 1278, and that vinedressers
working in Basel, approximately 70 km southwest of Freiburg, earned one solidus in the

currency of Basel, an idea of the relative size of the expense can be formed.*

John’s extensive use of Hostiensis’ Apparatus, evident from his treatment of
usury in the Summa confessorum.”* may also provide evidence that he spent time studying
in Paris. Gabriel Le Bras notes that, unlike the Summa aurea, the Apparatus — which
Hostiensis composed for his students in the Faculty of Decrees at Paris and completed
between 8 June 1270 and 30 April 1271, shortly before John is thought to have been in
Paris — did not have a large manuscript diffusion due to its daunting size.” John’s
possession and early use of the work may therefore indicate that he obtained it, along
with the other works mentioned above, from the place where it was most convenient to

obtain copies: Paris, where the Apparatus was produced and could easily be obtained

61. Here is the list of individual prices for the exemplars of the texts: “Summa fratris Remundi, cum
Apparatu,” 3 sol; “Summa fratris Thome de Aquino super theologiam . . . secunda secundae,” 4 sol; “Super
textum Sententiarum” of Peter of Tarentaise, 84 denarii for all four parts; Gratian’s Decretum, 5 sol;
Apparatus to the Decretum 6 sol, Decretals of Gregory IX, 4 sol; Apparatus to the Decretals, 5 sol;
“Summa Goffredi,” 2 sol; Apparatus of Innocent IV, 10 sol; “Copiosa,” i.e., Summa aurea of Hostiensis,
10 sol; Apparatus of Hostiensis to the Decretals, 30 sol. See H. Denifle and E. Chatelain, eds.,
Chartularium Universitatis Parisiensis, vol. 1 (Paris: Delalain Bros., 1889), 644-50, no. 530.

62. “In Columbaria 50 ova faciunt bicarium vel replent; bicaria 4 faciunt quartale; quartalia 9 faciunt
omam; ame 21 faciunt carratam; carrata vini est vas vini, quod trahunt sex equi, vel quatuor fortes.” Ph.
Jaffé, ed., "Annales Colmarienses maiores," in Monumenta Germaniae Historica, ed. G. H. Pertz,
Scriptores 17 (Leipzig: Karl W. Hiersemann, 1925), 222.

63. Ibid., 202, 215. It seems that the vindresser’s pay was given for a day’s work, but the text does not
permit a more specific conclusion: “solidus denariorum Basiliensis datus fuerat in vineis rustico laboranti.”
The comparison given here must be considered in light of the fact that the degree of equivalence between
the money of Colmar and Basel, on the one hand, and the money of Paris, on the other, has not been taken
into account. Given that Paris was located near the famed commercial fairs of Champagne, it is likely that
its currency was more valuable than those of the Rhineland.

64. See SC 2.7.18, 32,40, 49, 52,54, 55.

65. Gabriel Le Bras, "La faculté de droit au moyen age," in Aspects de I'Université de Paris (Paris:
Editions Albin Michel, 1949), 95-96.
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from the booksellers.” Hence, it is possible that it was with the store of books that he had

amassed at Paris that John renovated the Freiburg convent’s library collection.

Secondly, Walz suggests that John’s extensive use of Thomas Aquinas’ Summa
theologiae in the Summa confessorum, which is also supported by the section on usury,”
possibly reflected a desire on John’s part to popularize and preserve the intellectual
legacy of a teacher whom he had known personally at Paris.®® Fr. Boyle has perhaps
shown best the extent to which John’s Summa served as a vehicle for the diffusion of the
Angelic Doctor’s teachings, and so Walz’s conjecture may not be amiss.” If John did
know Aquinas personally, then he must have already been at Paris at some time during
the master’s second regency, from 1269 to 1272." Since we have good reason to believe
that John was still in Paris around 1277, when he may have heard Jean de Varzy and
Ulrich of Strasbourg’s lectures, he likely studied with Aquinas towards the end of the
latter’s second regency. Here, then, we have another probable indication that John did, in

fact, study at Paris.

Finally, there is literary evidence that strongly suggests that John studied at Paris
and may have even become a master of theology. A manuscript from the year 1391, held
in Zurich, contains a brief story entitled “The Twelve Masters of the Paris School” (“Die
zwOlf Meister der Pariser Schule™). This story is an imaginary account of a reunion of 12
former masters of theology of the University of Paris, during which each master speaks a
useful religious truth. Aside from Albert the Great and Meister Eckhart, the remaining
masters are anonymous. The sixth anonymous master describes how God rewards the

soul rising up to him in prayer with the uncreated Good.”! However, another section of

66. John’s use of Hostiensis’ Apparatus may also reveal the source of his legal learning. See below, p. 38.
67. See SC 2.7.2-6,16,22,32,38,43,44,61,65,77.

68. Walz, "Hat Johann von Freiburg in Paris studiert?," 249.

69. Boyle, "The 'Summa Confessorum' of John of Freiburg," 266-68.

70. For a brief overview of Aquinas’ teaching career, see New Catholic Encyclopedia, 2nd ed.,
“Thomas Aquinas, St.,” by W. A. Wallace, J. A. Weisheipl, and M. F. Johnson.

71. 1 provide the text of the account here so that the reader can compare it with the text of the second
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the same manuscript demonstrates that the saying of this sixth anonymous master is
actually drawn from a vernacular sermon of “Bruder Johann von Hasla,” which the
compiler of “The Twelve Masters of the Paris School” abbreviated.”” Wilhelm Preger, in
his history of German mysticism, concludes that without a doubt the “Johann von Hasla”
mentioned in this sermon is identical with John of Haslach, the lector of the Freiburg
Dominican convent and author of the Summa confessorum.” Since we know that both
Albert and Meister Eckhart studied at Paris, the compiler of the anonymous account
might not have haphazardly inserted an abbreviated version of a sermon of John of
Haslach among their sayings. Rather, considering it the advice of a fellow onetime
student at Paris, he might have thought it fitting to insert John’s sermon alongside the
sayings of the other Parisian masters.”* Since this is a literary source, the possibility of

poetic invention cannot be discounted. On its own, it provides no compelling evidence

account given in the next note: “Der vj meister sprach ‘Da ein Mensche were das mit andaht vnd mit inrkeit
ein pater noster spreche, der mensch mochte sprechen “Herre, behalt mir dis pater noster vntz an die
iungsten zit das ich sin das ich sin bedarf.” Vnd weri der Mensche kiing vnd keiser vf ertrich gewesen, er
moht an siner iungsten zit zuo tinsrem herren ‘Herre, muessige dich: Ich han enwenig mit dir ze sprechenne.
Ich gab dir an enr welt ein pater noster: das hast du mir vnvergulten. Du geb mir, herre, niut wan das du
geschaffen hattest: da mit hast du mir vnvergulten din schuld.” Also edel ist das andehtig pater noster.””
See Wilhelm Wackernagel, "Die zwolf Meister zu Paris," Zeitschrift fiir deutsches Alterthum 4 (1844):
496-98.

72. The text begins, “A preacher, named John of Hasla, preached of the nobility of prayer, and said . . .”.
Here is the text in the original Middle High German: “Ein predier, heisset Johans von hasla, der prediet von
der edelkeit des gebettes, vnd sprach: Sprech ein mensch ziinserm herren ‘Herre, ich wil das du mir elliu
minen guoten werk zehufen legest vnd das du mir siu gehaltest in das ewig leben. Nv bin ich arn vnd wil
dir das ze kouffenne geben, das du mir zerganklich guot dar vmb gebest, das ich mir selben min notturst da
mit bessere.” Vnd gebi got dem menschen alles das guot von ertrich, kiinkrich vnd keifertuom; Das mensch
moht das niessen vntz an den iungsten tag nach alles sins herzen wille: Noch denne hetti got dem menschen
sin pater noster als vnvergulten, das er an dem iungsten tag billich ze got sprechen solt, ‘Herre,
vermuessege dich mit der welt: ich han ouch mit dir ze rehnend. Ich gab dir an ienr welt ein pater noster ze
kouffenne: das hast du mir wenig vergulten. Du weist wol da3 ich enphangen han wan der ding die du
geschaffen hast: das weistu wol das mir da mit min pater noster niht vergulten mag werden: gib mir, herre,
dich selber, vnd gilt din schuld.”” See Wilhelm Wackernagel, Altdeutsches Lesebuch, 2nd ed. (Basel:
Druck und Verlag der Schweighauserischen Buchhandlung, 1847), 892. Wackernagel notes the connection
between the two texts, both of which he edited, in a note to his edition of “Die zwdlf Meister zu Paris.” See
Wackernagel, "Die zwolf Meister zu Paris," 498.

Wilhelm Preger provides a translation of the conclusion of the sermon into Modern German, from which I
here provide an English translation: “Lord, halt with the world; I must also reckon with you. I gave you in
that world a Pater Noster to buy, which you have repaid me for but little. You know well, that I have
received the things that you created; this you know well, that thereby my Pater Noster cannot be repaid to
me: give me, Lord, your very self and repay your debt.” Cf. Wilhelm Preger, Geschichte der deutschen
Mpystik im Mittelalter, 2 vols. (Leipzig: Dorffling und Franke, 1881), 134.

73. Ibid., 2:132-34.

74. For a brief overview of Meister Eckhart’s life, see New Catholic Encyclopedia, 2nd ed., s. v. “Eckhart,
Meister,” by F. Vandenbroucke.

-31 -



that John studied at Paris or that he ever attained the rank of master.” However, taken
together with the less ambiguous evidence that John studied under Jean de Varzy and the
possibility that he studied under Ulrich of Strasbourg and Thomas Aquinas at Paris, and
given his impressive library of theological and legal sources at Freiburg, we have a
substantial amount of circumstantial evidence that John did study for a time in Paris.
How far he progressed in his studies, is, unfortunately, impossible to determine, since in
this regard we lack both concrete and circumstantial evidence.”” Given the quantity of
sources that John cites and the great erudition that he displays in the Summa confessorum,
it is very likely that he studied at Paris for a considerable period of time — at the very least

the four years of theological studies required of a conventual lector.””

Since Fries rejects the possibility that John studied under Ulrich at Paris, he
concludes that John must have been his student while Ulrich served as lector in the
Strasbourg Dominican convent.”® Fries’ conclusion is highly plausible, since, apart from
Ulrich’s Sentences commentary, John makes use of his unpublished lectures and personal
counsel in the Summa. This suggests an intimate, personal relationship between scholars
that must have been the fruit of a prolonged period of study together, which could not
have developed in the brief time that Ulrich was at Paris. However, since John likely

gained access to Ulrich’s Sentences commentary at Paris, where he resided at around the

75. Tt is worth noting that in the prologue to the Summa, John never refers to himself as magister, but only
frater. See John of Freiburg, Summa confessorum, v-vi.. Whether this is evidence that he never acquired
the doctoral license or a testament to his humility unfortunately cannot be determined. However, the
possibility that John attained the rank of master is suggested by a letter of the vicar of the provincial prior to
him in 1294 confirming his election as prior of the convent. In the introduction, the vicar speaks generally
of the benevolent activity of God, “qui de gradu doctorum pastores ordinat,” in guiding the activities of the
friars. Whether the vicar intended this as a reference to John’s own status as a master lies open to
interpretation. See Friedrich Hefele, ed., Freiburger Urkundenbuch, vol. 2, Texte (Freiburg im Breisgau:
Komissionsverlag der Fr. Wagnerschen Universititsbuchhandlung, 1951), 168, no. 149; Finke,
Ungedruckte Dominikanerbriefe, 165, no. 158.

76. The ancient bibliographers Alva and Jacques Tomasini note that a commentary on the Sentences by
John of Freiburg existed in several libraries in Italy. However, the manuscripts of this commentary have
not been found, and so we cannot be certain that it should rightly be attributed to John of Freiburg. If John
did write a commentary on the Sentences, then we would have even more reason to believe that he attained
the rank of master of theology, since this commentary was a prerequisite to attaining the honour. See n. 3
onp.55.

77. Seen.51 on p.25.

78. Fries, "Johannes von Freiburg," 335.
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same time as Ulrich, one need not choose between Strasbourg and Paris as the locations
where John studied under Ulrich. Rather, John could have first studied under Ulrich at
Strasbourg, where he formed a close relationship with his teacher, and then later, when
they were both in Paris, sought his instruction once again. Hence, the available evidence
strongly suggests that John studied in Strasbourg and in Paris, where he heard the lectures

of Jean de Varzy and Ulrich of Strasbourg, and possibly also those of Thomas Aquinas.

John must have been Ulrich’s student in Strasbourg before 1272, when Ulrich was
elected to the provincialate of Germany. As noted above, Ulrich was Albertus Magnus’
student in Cologne at some time from 1248 to 1254, and therefore Ulrich could not have
become the lector of the Strasbourg convent until after 1254.”” Hence, John could only
have studied with Ulrich at some time from 1254 to 1272. This eighteen year gap can be
narrowed somewhat, according to Fries, if a certain John of Freiburg, who accompanied
Albertus Magnus in 1268 as an adivisor in matters of canon law on a papal mission to
Mecklenberg to settle a dispute between the Hospitallers and their Slavic enemies, is
identical with the author of the Summa confessorum. 1If this is the case, then in order to
be of use to Albert in this matter John must have completed his foundational studies with

Ulrich before 1268.%°

Following Senensis’ observation in his Bibliotheca ordinis fratris praedicatorum
that John of Freiburg was very well educated in secular philosophy, like Albertus
Magnus, Poinsignon suggests that John might have been Albert’s student.®’ Although the
possibility that John attended Albert as an advisor on a trip to Mecklenberg may suggest a

close link between the two, there is no scrap of solid evidence to support Poinsignon’s

79. See p. 25 above.

80. Ibid., 336. For Albert’s trip to Mecklenberg, attended by a certain John of Freiburg, see H. Ch.
Scheeben, Albert der Grosse: Zur Chronologie seines Lebens (Leipzig, 1931), 85, 90. Walz also identifies
the author of the Summa confessorum with the John of Freiburg mentioned in connection with Albert’s trip
to Mecklenburg. See Walz, "Hat Johann von Freiburg in Paris studiert?," 246. For my criticism of the
possibility that John of Haslach accompanied Albert the Great to Mecklenberg see p. 42.

81. Poinsignon, "Das Dominicaner- oder Prediger-kloster," 11.
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hypothesis. Rather, John’s mastery of secular philosophy, which approximated Albert’s,
can be more readily explained by his studies under Ulrich of Strasbourg, who, we know,
studied philosophy under Albert in Cologne. Albert’s influence on John’s education was

likely mediated through the instruction of Ulrich at the studium in Strasbourg.

The sources of John’s theological education have been traced rather securely to
Strasbourg and Paris, but the source of his profound legal learning, evident from even a
cursory glance at the Summa, is a complex problem, whose solution is the more difficult
due to a lack of any direct evidence for his legal studies. The problem merits careful,
historically informed conjecture, however, since the history Dominican legal studies has
received little attention to date. Dr. Mulchahey, in her history of Dominican education,
asserts that the friars learned their canon law, together with moral theology, in collationes
de moralibus. These meetings were one way that the master of students could make use
of the one or two mandatory weekly educational gatherings (collationes) of the friars at
their convents. During these collationes de moralibus, students met and discussed the
moral significance of passages from the Gospels, the Pauline Epistles, and canon law.
Raymond of Penyafort’s Summa de poenitentia et matrimonio and William Peraldus’
Summa de vitiis et virtutibus (before 1250) were the primary resources for the discussion
of law.*> William Hinnebusch also points out that the 1259 ratio studiorum of the
Order — a comprehensive educational curriculum whose authors included Albert the
Great, Aquinas (d. 1274), and Peter of Tarentaise (d. 1276) — urges that in priories where
there are no qualified professors to deliver formal theological lectures, friars should be
appointed to lecture on Raymond’s Summa de poenitentia or on Peter Comestor’s

Historia scholastica (1169 x 1173).% Apart from this, Hinnebusch concludes, “most

82. Mulchahey, Dominican Education, 196-98.

83. Hinnebusch, Intellectual and Cultural Life to 1500, 251. On the 1259 ratio studiorum, see Boyle, "The
'Summa Confessorum' of John of Freiburg," 252; Leonard E. Boyle, "Notes on the Education of the Fratres
Communes in the Dominican Order in the Thirteenth Century," in Pastoral Care, Clerical Education and
Canon Law, 1200-1400 (London: Variorum, 1981), 256.
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friars probably learned their canon law through the study and use of confessional

manuals. mo ese, Raymo umma was the eference work.
anuals.”® Among these, Raymond’s S as the standard referenc rk.*

The program of irregular and desultory instruction in canon law described above
is not adequate to explain the level of legal learning that John of Freiburg possessed. His
use of Gratian’s Decretum, the Liber Extra, and Roman law could certainly be explained
by his use of Raymond’s Summa together with the extensive glosses of his fellow friar
William of Rennes (1234 x 1254).*° but this cannot explain his deeper knowledge of
canon law, which he exhibits through his use of the Ordinary Glosses of Bartholomew of
Brescia and Bernard of Parma to the Decretum and the Liber Extra respectively, since

7

John adduces these works independently of Raymond or William.*” Nor can it explain

John’s extensive use of the jurisprudence of Gottofredo da Trani, Innocent IV, and

Hostiensis.®

Nor, finally, can it explain John’s use of the recently published decrees of
the Second Council of Lyons (1274), prior to their inclusion in the Liber Sextus (1298).*
We must, therefore, either assume that John was one of the most prodigious autodidacts
in the Late Middle Ages or infer that he must have received advanced legal training

somewhere. Given the esoteric nature of law and the complexities of legal interpretation,

it is more sensible to conclude the latter.”

A tempting morsel of evidence concerning John of Freiburg’s life suggests a

possible location for these legal studies. John’s entry in the Catalogus mortuorum of the

84. Hinnebusch, Intellectual and Cultural Life to 1500, 247.

85. Humber of Romans, in his Instructiones de officiis, advises all priories to possess copies of Raymond’s
Summa in their libraries for the convenient consultation of the friars. Ibid., 251.

86. For the date of Rennes’ gloss, see Stintzing, Geschichte der populiren Literatur des romisch-
kanonischen Rechts, 500.

87. For John’s use of the Ordinary Gloss to the Decretum, see SC 2.7.16, 22, 38, 41. For his use of the
Ordinary Gloss to the Liber Extra, see SC 2.7.1,4,25,52,54,76.

88. In the 83 questions on usury in the Summa confessorum, John cites Innocent IV’s Apparatus 6 times,
Gottofredo da Trani’s Summa 20 times, and Hostiensis’ Summa aurea and Apparatus 43 times. See tables
5-8 in Appendix I.

89. For John’s use of II Lyons, see SC 2.7.71,72, 83.

90. Mulchahey’s observation that John “was trained as a theologian, not as a lawyer,” is thus somewhat
dismissive regarding this aspect of his biography. Mulchahey, Dominican Education, 544.
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Freiburg convent notes that he was “a trumpet of the Gospel not only in Germany, but

' Henry Wharton, moreover, in his supplement to Cave’s history of

also in Italy.
ecclesiastical writers, says of John that he was “so powerful in his sermons, that one time,
when he was inveighing against usury in Bologna, there was a riot, and they cast the
usurers out from the city.””> From a letter of the German provincial Wolfram, written
before 1270, to his friars studying in Bologna, we also know that it was not

’ These pieces of evidence and

unprecedented for German Dominicans to study there.’
John’s manifest expertise in canon law suggest that he may have studied at the most

renowned institution for the study of law in the Middle Ages: the University of Bologna.

Despite this tantalizing evidence, the possibility that John studied at Bologna
should be rejected. The reliability of the Catalogus mortuorum concerning the events of
John’s life cannot be considered sacrosanct, since it exists only in a revised copy from
1777, which was made by a scribe whose Latin Poinsignon, the editor of the catalogue,
describes as “shaky” and whose knowledge of Church history he characterizes as

1.°* Even if what the catalogue relates is true, this would only indicate that John

superficia
preached in Italy, not that he studied in Bologna. As for Wharton’s tradition concerning
John’s preaching in Bologna, it should be accepted with a grain of salt, since in his entry
on John of Freiburg, Wharton conflates him with another John Teutonicus: John of

Wildeshausen, the fourth master general of the Order of Preachers. It was he who

became the bishop of Diacovar in Croatia, not John of Freiburg, as Wharton writes.”

91. See n.7 on p. 12 for the full text of the entry.

92. “In concionibus adeo potens, ut dum semel ad Bononiam in usuram inveheretur, vices tumultu facto
usurarios urbe ejicerent.” Cave and Wharton, Scriptorum ecclesiasticorum historia, Appendix, 7.

93. Hinnebusch, Intellectual and Cultural Life to 1500, 246. The text of the letter is printed in Finke,
Ungedruckte Dominikanerbriefe, 71, no. 33.

94. Poinsignon, "Catalogus mortuorum," 41, n. 1.

95. “Joannes Friburgensis . . . tandem Episcopus Ossunensis in Hungaria.” Cave and Wharton, Scriptorum
ecclesiasticorum historia, Appendix, 7. It is possible that Wharton simply reproduced the error of John
Trithemius, who much earlier had conflated the fourth master general with the author of the Summa
confessorum. See Johannes Trithemius, Catalogus scriptorum ecclesiasticorum sive illustrium virorum,
cum appendice eorum qui nostro etiam seculo doctissimi claruere (Cologne: Petrus Quentell, 1531), 84v.
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Given Wharton’s confusion, we cannot rule out the possibility that the tradition
concerning John’s preaching in Bologna really belongs to John of Wildeshausen, for

whom we have evidence of studies in Bologna.”

Paris, therefore, where there is good evidence that John studied theology, remains
a viable candidate for the location of John’s legal studies. However, before adducing the
evidence in favour of this possibility, the consensus standing against it must briefly be
summarized. Hinnebusch notes in summary fashion that the Order of Preachers desired
for its friars to “study law only to the extent required for their ministry.””’ Although one
might say the same thing about the Order’s pursuit of theology, which it raised to the
highest levels,”® Hinnebusch intended this remark as an explanation for the lack of
academically trained lawyers among the friars. He goes on to note that the study of
Roman civil law was a pre-requisite to the study of canon law in Paris,” and on this
account the friars were doubly prevented from pursuing degrees in canon law. Both the
canon law itself and the constitutions of the Order forbade friars to study Roman law.'”
Although as early as 1163 Alexander III had decreed at the Council of Tours that no one
who had taken a vow of religion could go out of their cloister to study medicine or civil

101

law,™ it was Honorius III’s renewal of this decree in his own Super specula (16 Nov.

1219) that firmly established the prohibition, which threatened excommunication for

96. See n.4 on p. 12 above.
97. Hinnebusch, Intellectual and Cultural Life to 1500, 245.

98. On the Order’s constant emphasis on the practical orientation of even the most refined theological
studies, see Mulchahey, Dominican Education, 130.

99. The requirement, however, does not imply that civil law was regularly taught at Paris, since Honorius
II1, and later Innocent IV, had forbidden its teaching there in an effort to promote theological studies. See
Denifle and Chatelain, Chartularium Universitatis Parisiensis, vol. 1,91-92, no. 32, 261-62, no. 235. Asa
rule, students had to have completed their training in civil law elsewhere before matriculating in the Faculty
of Decrees at Paris. For an overview of the status of civil law at Paris, see James A. Brundage, The
Medieval Origins of the Legal Profession: Canonists, Civilians, and Courts (Chicago: University of
Chicago Press, 2008), 231-33.

100.Hinnebusch, Intellectual and Cultural Life to 1500, 245. See also G. Péries, La faculté de droit dans
l'ancienne Université de Paris (1160-1793) (Paris: L. Larose et Forcel, 1890), 18.

101.“Statuimus, ut nulli omnino post votum religionis et post factam in aliquo loco religioso professionem
ad physicam legesve mundanas legendas permittantur exire.” Denifle and Chatelain, Chartularium
Universitatis Parisiensis, vol. 1,3, no. 1. This decree was incorporated into the Decretals of Gregory IX.
See X 3.50.3.
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religious who violated it.""*

Innocent IV, in his own renewal of the prohibition (Super
specula, 12 Oct. 1253 x 27 April 1254), extended the ban on the academic study of civil
law to all clerics.'” 1In light of the pre-requisite of studies in civil law, it seems
impossible that John, or any other religious for that matter, could have studied canon law
at Paris. Indeed, in the Summa confessorum John himself notes that when monks, regular

canons, and other clerics hear lectures in civil law or medicine, they incur the sentence of

major excommunication.'™

In spite of all the evidence to the contrary noted above, there are good reasons for
thinking that John did study canon law at Paris. I have already noted how his use of
Hostiensis’ Apparatus ties him to the Paris academic scene,'” and it is not too much of a
stretch to infer that it ties him more directly to the Faculty of Decrees at the University,
since it is hard to imagine how John could have come across the Apparatus in the course

of his theological studies. John’s use of the decrees of the Second Council of Lyons in

102.“Quia tamen regulares quidam claustrale silentium et legem Domini animas convertentem et
sapientiam dantem parvulis, quam super aurum et topation amare debuerant, respuentes, abeunt post
vestigia gregum et illicite se convertunt ad pedissequas amplectendas, que plausum desiderant populorum,
contra hujusmodi presumptores, exeuntes ad audiendum leges vel physicam, felicis memorie A. predecessor
noster olim statuit in Concilio Turonensi, ‘ut nisi infra duorum mensium spatium ad claustrum redierint,
sicut excommunicati ab omnibus evitentur et in nulla causa, si patrocinium prestare voluerint, audiantur.””
Ibid., 91-92, no. 32.

103.1bid., 261-62, no. 235.

104.The ban against the study of civil law by clerics is the thirteenth case of major excommunication that
John examines in the Summa (3.33.38). I quote here from Troyes, Bib. mun., MS 1492, fols. 309rb-309vb:
“Tertius decimus est cum monachi, canonici regulares, archidiaconi, decani, prepositi, plebani, cantores, et
alii clerici personatus habentes, necnon et presbyteri leges vel physicam audiunt, nisi infra spacium duorum
mensium destiterint, Extra. ne clerici vel monachi, Non magnopere <X 3.50.3>, Super specula <X
3.50.10>. Hostiensis, in glossa super c. Super specula, dicit regulares ipso facto, id est, quando leges vel
physicam audire incipiunt, esse excommunicatos, sed alios premissos, scilicet, seculares, post duos menses
si non desistunt. Et addit quod absolvi possunt a suo episcopo dyocesano vel sub quo student. Innocentius
autem in glossa ibidem et Gaufredus dicunt idem, scilicet, quoad duos menses de religiosis et de
secularibus. Dicit glossa Willelmi hic et supra, eodem libro, tit. V, De prudencia ordinandi, super ver.
Personatus, quod sub nomine plebanorum non continentur habentes simplicem curam animarum in
parrochialibus ecclesiis, nec tales subiacent huic pene si leges audierunt vel physicam, nisi sint sacerdotes.
Licet Bernardus notaverit contrarium, in glossa super c. Super specula: Plebani autem non habent
simplicem curam animarum in ecclesiis parrochialibus, sed habent iurisdictionem in clericos ecclesiarum
suarum et in parrochianos. Hec in glossa. Sed secundum Innocentium, in glossa ibidem, et Bernardus, et
Hostiensis, omnes habentes curam animarum huic pene subiacent. Idem eciam, secundum Hostiensem, in
glossa ibidem, si aliquis sit vicarius perpetuus, secus si temporalis. Alii personatus habentes sunt, ut dicit
Hostiensis, in Summa, lib. 111, Rubrica ult., §. ult., sicut primiterius, thesaurarius, castellarius, precentor et
succentor, magister scolarum, custos, sacrista, archipresbyter. Et idem intelligas de aliis personatibus qui
secundum diversas ecclesiarum consuetudines personatus habent.”

105.See p. 29 above.
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the Summa confessorum also speaks in favour of studies in the Faculty of Decrees at
Paris.'” In a bull of 1 Nov. 1274, Gregory X instructed the professors in the Faculty of
Decrees at Paris to insert the council’s decrees in their lectures under the appropriate
titles.'” This decree was published only a few years before John is thought to have been
in Paris (ca. 1277). Hence, John’s use of the council’s decrees in the Summa confessorum

quite probably reflects lectures that he heard in the Faculty of Decrees at Paris.

The possibility that John studied canon law at Paris can be reconciled with the ban
on the study of civil law by religious and clerics if we look more closely into the pre-
requisite of studies in Roman law in the Faculty of Decrees at Paris. As Marcel Fournier,
one of the foremost authorities on legal studies at Paris, notes, the statute that prescribed

® The earliest recorded evidence of the

this pre-requisite cannot be dated precisely."
requirement that no one be admitted to the Faculty of Decrees unless he had previously
studied civil law for three years is a bull of Benedict XII of 20 June 1336."”” Thus, the
requirement may not have existed at the time John is thought to have been in Paris. Even
if the requirement were in place earlier, it could have been dispensed with, as is evident
from another bull of Benedict XII (23 Aug. 1336), in which he authorizes Bernard de la
Tour to read the decretals at Paris even though Bernard had not studied civil law for three

years.' Consequently, the pre-requisite of civil law studies no longer appears as so iron-

clad an obstacle to John’s legal studies at Paris.

We also have evidence from a later date that religious studied in the Faculty of

Decrees at Paris, and that some students pursued canon law and another academic subject

106.See n. 89 on p. 35 above for John’s use of II Lyons (1274).

107.“Cum nuper in generali Concilio Lugdunensi et post quasdam constitutiones super certis articulis
duxerimus promulgandas, universitati vestre per apostolica scripta mandamus quatinus eis, quas sub bulla
nostra vobis transmittimus, uti velitis amodo tam in judiciis quam in scolis ipsas sub suis titulis, prout super
eis exprimitur, inseri facientes.” Ibid., 514, no. 449.

108.Marcel Fournier, ed., La faculté de décret de I'Université de Paris au XVe siécle, vol. 1, pt. 2 (Paris:
Imprimerie Nationale, 1895), 14, no. 16, n. 1.

109.1bid., 12-14, no. 15.
110.1bid., 14, no. 16.
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simultaneously, as I am arguing John did. In the most ancient statutes of the Faculty of
Decrees, published on 12 Oct. 1340, the regulations for the dress code of students indicate
that religious were in attendance at lectures on canon law. The statutes prescribe that
religious “will have for their outer vestments a frock, or a cowl, or other habit, according

»In the statutes of 1370, the Faculty of Decrees even made

to their religious state.
explicit provision for religious students’ lack of the preparatory course in civil law:
religious and others hindered from the study of civil law could only be admitted to the
Faculty if they had already pursued a much longer course of preparatory study in canon
law."* Finally, as a means of assisting overburdened pupils with their studies, the statutes
of 1340 prescribed that students pursuing both canon law and another subject would have
the time spent in lectures in each faculty reckoned as fulfilling their obligations within

both.'"” Hence, students at Paris not only pursued canon law and another subject at the

same time, but this was a practice that the Faculty of Decrees itself wished to foster.

Although we are treading on the dangerous territory of drawing inferences about
the past from later practices, it is nevertheless possible that John’s status as a religious
and as a cleric did not bar the way as decisively to the study of law when he was at Paris
as has commonly been assumed. It is also possible that, earlier on, students at Paris were
engaging in the same combination of academic specializations as those in the fourteenth
century. A combination of the fruits of theology with the fruits of the study of canon law
would be most beneficial in increasing the standard of pastoral care within the Order,

which was one of its central concerns. Thus it may be that John was sent to Paris

111.“Itemque, portabunt vestes, presertim superiores, honestas et decentes; religiosi vero pro vestibus
superioribus habebunt flocum aut cuculam, vel alium habitum, secundum statum sue religionis.” Ibid., 15,
no. 17.

112.“Statuimus et ordinamus, quod religiosi et alii seculares, impediti in legibus audiendis, qui per
predictum tempus hujusmodi leges non audierint, non admittantur ad lecturam juris canonici, nisi in studio
generali jura canonica audierint in sex annis per quadraginta octo menses completos et Decretum ordinarie
vel extraordinarie a doctore per triginta menses completos, et tantumdem, scilicet per triginta menses, de
mane; nec ad licentiam admittantur, nisi in quinque annis per quadraginta menses completos legerint jura
canonica, ut premittitur, in studio generali.” Ibid., 20-22, no. 25.

113.“Item, volumus quod, si cum auditione canonum auditio alterius scientie concurrat, ut utraque auditio
computetur; quin ymmo, illum qui sic canones et aliam scientiam simul audiverit, juvari volumus, et
tempus sibi computari in altera earum facultatum quam prius elegerit dumtaxat.” Ibid., 16, no. 17.
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precisely to engage in this activity, whose product was his own creative fusion of law and
theology in the Summa confessorum. Since it is very likely that John was at Paris
studying theology, at the very least we cannot gainsay the possibility that, if he was not
formally a student of canon law in the Faculty of Decrees, he must have crossed to the
Clos Brunel regularly to sit in on the lectures of the law professors."'* It is from his time
spent there that John laid the foundation for the extensive legal learning that he would

later display in the Summa confessorum.'”

Since in attempting to pin down the precise trajectory of John of Freiburg’s
education I have had to weigh many diverse possibilities, a summary of what seems to me
the most likely course of his studies is in order. John of Freiburg studied under Ulrich of
Strasbourg at the Strasbourg studium at some time between 1254 and 1272. He later
studied in Paris, at some time around 1277, where he heard the lectures of Jean de Varzy
and, once again, received instruction from his former teacher, Ulrich of Strasbourg. It is
possible that he was also a student of Thomas Aquinas during his second Paris regency
from 1269 to 1272. Finally, while he was at Paris, in tandem with his theological studies
John heard lectures on canon law in the Faculty of Decrees, where he became intimately
familiar with Gratian’s Decretum and the Decretals of Gregory IX, along with the

significant body of commentary on these sources.

114.Some general remarks of James Brundage, the eminent historian of canon law, support this
supposition. He notes that Dominicans and Franciscans were generally “less rigid” than other orders about
sending students for legal studies. He also remarks that “a minority of students from religious orders seem
to have studied canon law.” Brundage, The Medieval Origins of the Legal Profession, 279-80. Although it
is very likely that John studied canon law, his knowledge of Roman law, in light of the ban on its study
among religious, was probably derivative. For an indication of this, see my commentary on SC 2.7.14 on
pp- 74 ff. According to Stintzing, John likely learned his Roman law only through Hostiensis and
Gottofredo da Trani’s works. Stintzing, Geschichte der populdiiren Literatur des romisch-kanonischen
Rechts, 511. Cf. Boyle, "The 'Summa Confessorum' of John of Freiburg," 253.

115.We cannot discount the possibility that John studied law at Bologna or another centre of law, such as
Orléans, before joining the Dominicans, which would circumvent the entire question of his status as a
religious hindering him from the study of law. However, since there is no positive evidence for this, as, on
the contrary, there is for his presence at Paris, I do not place any confidence in this alternative explanation
for the source of his legal learning. Moreover, as I shall show in Chapter Three, John appears to have been
ignorant of Roman Law. If he had studied law prior to joining the Dominicans, there would have been no
barrier to the study of this subject. The fact that he did not know Roman Law, on the contrary, speaks in
favour of his having studied canon law as a religious, since religious were definitively barred from the study
of Roman Law. See below, pp. 74 ff.
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Lire OUTSIDE THE STUDIUM

In the course of tracing John of Freiburg’s education, we have already mentioned
the possibility that he accompanied Albertus Magnus on a trip to Mecklenberg as a legal
advisor in 1268.""® However, since John was likely studying at Paris closer to 1277,
where he obtained his legal expertise, it is improbable, given the elementary level of

"7 that he would have achieved a

education in canon law provided by the Order’s schools,
sufficient mastery of law within them prior to his sojourn in Paris to be of use to Albert as
an advisor. This chronological reckoning is not sufficient to deny the possibility that John
served Albert in Mecklenberg, but we also have to admit the possibility that Fries
conflated another John of Freiburg with John of Haslach. This, as I noted above, is also
likely the case with Wharton’s report of John’s preaching activity in Bologna.''®

After completing his studies at Paris, John was appointed lector of the Freiburg

119

Dominican convent. The earliest clear reference to John as lector of the Freiburg

convent comes from a document of 30 November 1294.'° However, he may have
occupied the office considerably earlier, since in the prologue to his Libellus questionum
casualium, John designates himself as “lector de ordine predicatorum,” writing for the

21

benefit of his fellow friars."”' Since John mentions Ulrich of Strasbourg’s death in Paris

116.See p. 33 above.
117.See p. 34 above.
118.See p. 36 above.

119.During John of Freiburg’s lifetime, Dominican lectors were chiefly responsible for delivering daily
lectures on the Bible and the Sentences of Peter Lombard to their fellow friars within the convent. For a
detailed history of the lector’s role in conventual education within the Order of Preachers, see Mulchahey,
Dominican Education, 130-203.

120.“Johanni lectori domus Friburgensis ex parte domus sue.” Hefele, Freiburger Urkundenbuch, vol. 2,
Texte, 186-87, no. 165.

121.John of Freiburg, Summa confessorum, v.
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in the prologue, the Libellus must have been written after 1277.'%  If we can reasonably
assume that John completed his Libellus before he began his Summa confessorum, which
incorporates and supersedes it, then it was likely finished before 1290, which is the
earliest date after which John could have begun the Summa.'> Although we can only be
certain that John was serving as lector of the Freiburg convent towards the end of 1294, it
is possible that he took up the post between 1277 and 1290, when he likely wrote his

Libellus.'*

Before taking up his post as lector at Freiburg, John may have served as lector at
the Basel convent for a time. An anonymous chronicle of events in the Alsace region
composed in the thirteenth century mentions a certain “Johannes, lector Basiliensis” of
the Order of Preachers, who wrote a Summa on Raymond of Penyafort’s Summa.'” This
certainly fits the description of John of Freiburg, whose Summa confessorum followed
Raymond’s Summa closely in terms of structure, albeit expanding upon it rather than
condensing it as a Summa of a Summa might suggest. However, there is no additional
evidence that places John in an official capacity in Basel, and so it is equally possible that

the chronicler simply erred when he placed John in Basel rather than in Freiburg.

Of particular interest to our study of John of Freiburg’s treatment of the usury
prohibition is his involvement, as lector of the Freiburg convent, in the Order’s attempts

to save the Dominican convent at Zofingen, approximately 100 km south of Freiburg in

122.For the dating of the Libellus, see Finke, "Freiburger Dominikaner," 165-66. Teetaert dates the
Libellus to after 1280, but gives no justification sufficient to gainsay Finke’s argument for a terminus post
quem of 1277. See Teetaert, La confession aux laiques, 440.

123.See the dating of the Summa confessorum in the next chapter, p. 64.

124.According to Otto Geiger, Brother Berthold, the translator of the Summa confessorum into German,
may have been one of John’s students. Geiger, "Bruder Berthold," 13. The editors of Berthold’s German
Summa, however, call into question Geiger’s identification of a certain “frater Bertholdus,” mentioned
together with John of Freiburg in a document of 24 June 1304, with the author of the Rechtssumme, since
they date the latter to the second half of the fourteenth century. Georg Steer et al., eds., Die "Rechtssumme"
Bruder Bertholds: Eine deutsche abecedarische Bearbeitung der "Summa Confessorum" des Johannes von
Freiburg. Synoptische Edition der Fassungen B, A und C, 4 vols., Text und Textgeschichte 11-14
(Tiibingen: Max Niemeyer Verlag, 1987), 1:1-7, 12-13. On the document mentioned here, see p. 50 below.
On Berthold’s Rechtssumme, see ch. 4, p. 124.

125.Ph. Jaffé, ed., "De rebus Alsaticis ineuntis saeculi XIII," in Monumenta Germaniae Historica,ed. G. H.
Pertz, Scriptores 17 (Leipzig: Karl W. Hiersemann, 1925), 233.
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Switzerland.'” The Zofingen friars’ mismanagement of the business of their convent had
led to its financial ruin. In June of 1286, the Zofingen preachers purchased land within
and without the walls of Zofingen for a sum of 200 marks of silver from counts Ludwig
and Markwart von Froburg and their sister Elizabeth. However, in lieu of making prompt
payment, the friars agreed to take over the counts’ obligations to their Jewish creditors,
with whom the counts had racked up grave debts under a growing burden of usuries.
Matters only worsened when the friars ran afoul of the canons of the cathedral chapter of
St. Mauritius. The canons claimed that the presence and building projects of the friars
threatened the local rights of their church, while the friars, for their part, criticized the
canons’ opulent way of life. Relations between the two parties rapidly disintegrated, and
in 1288 the canons destroyed the friars’ church. Some friars may have been forcibly
expelled from Zofingen; nevertheless, with the loss of the church, the convent’s

membership dwindled.

After the loss of the church, the friars’ creditors became anxious over the security
of their loan, and so they demanded additional pledges from the friars’ remaining
properties in Zofingen. Under the new terms of the loan, the friars were required to
maintain tenants at their expense at the properties pledged as security until they could
make full repayment of the loan, a type of security known as obstagium."”’ The burden of
hosting their creditors’ tenants, Christians of Freiburg, was considerable. In February of
1289, Hermann von Minden, the provincial of the German province, wrote to the lector of

the convent at Krems, vividly describing the intolerable conditions of the obstagium in a

126.Unless otherwise signalled in the notes, for the context of the economic trials of the Zofingen convent I
have relied on Finke, Ungedruckte Dominikanerbriefe, 32-35. A brief account of the Zofingen controversy
can also be found in Hinnebusch, Intellectual and Cultural Life to 1500, 207.

127.0n the obstagium, see Charles Du Fresne, Glossarium mediae et infimae latinitatis (Paris: Librairie des
sciences et des arts, 1937), s. v. “obstagium.”; Rudolf Hiibner, A History of Germanic Private Law, trans.
Francis S. Philbrick, The Continental Legal History Series 4 (Boston: Little, Brown, and Co., 1918),
482-83. Hermann von Minden, in a letter of 1289 to the prior and lector at the Basel convent decries the
injustice of the Jews’ demand for additional securities, since their additional stipulations anticipated the end
of the original term of the loan. Finke, Ungedruckte Dominikanerbriefe, 124-25, no. 104.
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passage rich with biblical imagery. After relating the destruction of their church,

Hermann continues:

Add to this debt to the Jews, the hosting (obstagium) of Christians, and the specta-
cle of angels and men, [and] whether, namely, our property, which is worth more
than 40 marks, the Order considered as lost, and new [problems] arose worse than
those of the past, with the nations looking upon our nakedness [Nah. 3:5]. Now
due to our agreement [with the Jews], the tenants (obsides) have been called; they
have entered, eaten, drunk, perhaps about to die there tomorrow. Let us, they say,
possess the sanctuary of God as our inheritance [Isa 22:13; 1 Cor. 15:32; Ps.
82:13]. There the sons of leeches have cried, “Bring, bring!,” to use their words,
whatever could be found within Hell [Prov. 30:15]. This was the exultation of
those devouring the poor in secret [Hab. 3:14]."*

To lift the obstagium and re-establish the Zofingen convent on a secure financial basis, a
considerable sum of money would have to be collected. Kuno von Ygesdorf of the
Zofingen friars led the effort to raise money via alms and gratuitous loans to the
Preachers, but he lamented to Hermann that the need for ready money was so dire that he

was even prepared to take on usurious loans if lenders could be found.'”’

Kuno therefore enlisted the help of the prior provincial, who in 1288 wrote to the
prior and the lector of the Freiburg convent. Although the lector is not named in the
letter, given the letter’s date the office might well have been filled by John of Freiburg.
Acting in Kuno’s stead, Hermann asked the Freiburg Dominicans to act as intermediaries
in obtaining loans for the Zofingen friars and granted them the authority to pledge the

properties and goods of the Zofingen friars as security for repayment.'” Another letter of

128.“Accedit ad hoc Tudeorum debitum, Christianorum obstagium et angelorum et hominum spectaculum,
utrum videlicet locum, qui plus quadringentis marcis constitit, pro derelicto haberet ordo et fierent
novissima peiora prioribus, gentibus nostram aspicientibus nuditatem. Iam ex condicto vocati obsides
intraverunt, comederunt, biberunt, cras forsitan morituri. Hereditatem, inquiunt, possideamus sanctuarium
Dei. Ibi sanguisugarum filii clamaverunt: Affer, affer, ut eorum verbis utar, quicquid citra infernum poterit
inveniri. Hec fuit exultatio pauperes devorantium in absconso.” Ibid., 126-27, no. 106. Hermann also
describes the guests under the obstagium as devouring the poor in a letter of 1288 to the prior and lector of
the Freiburg Domincans. Ibid., 123-34, no. 103.

129.“Iam verecundia conspersus non audet etiam exiguum datum exigere, . . . set pro lucro computat, si
possit, etiam tandem sub usuris mutuum invenire.” Ibid., 123-24, no. 103.

130.“Rogat [Cuno] ergo suppliciter, ut, si aliquis est vel aliqua vobis nota, que super afflictos pia gestare
didicerit viscera, vobis mediantibus aliquantam sibi mutuet pecuniam, secundum quod convenerit
rependendam, pro qua habet auctoritatem meam et licenciam obligandi domos in Zovingen et omnia, que in
earum ambitu continentur. Fidem insuper prestabit de solvendo specialem vel aliter puta pensionibus
annuis respondebit.” Ibid., 123-24, no. 103. This letter is also excerpted in Hefele, Freiburger
Urkundenbuch, vol. 2, Texte, 60-61, no. 50.
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Hermann’s in 1289 to the prior and lector of the Basel convent reveals that, to this end,
the Freiburg Dominicans succeeded in obtaining a loan of 20 marks from “a certain
deposit,” which Hermann sent on to the Basel Dominicans to relieve them, since they had
been particularly generous in helping the Zofingen friars. However, Hermann urged the
Basel Dominicans to find, together with the Zofingen friars, a way to repay the Freiburg
Preachers, lest they be unable to repay their creditors and “a greater scandal arise, and this
be taken as an example to creditors not to lend to the Order.” To repay the Freiburg
Dominicans, Hermann enjoined the Basel and Zofingen friars to seek alms and to take
loans at long or short terms, pledging securities if required, and even paying usuries for
them if necessary.”' Hermann’s letter of 10 April 1289 to the prior, subprior, and lector
at Freiburg reveals that the Freiburg friars, like the Basel friars, raised the sum of 20
marks by pledging their books for a loan — the “certain deposit” referred to above. To
satisfy the creditor of these 20 marks, Hermann now ordered the Freiburg Dominicans
either to sell the books individually or to pledge them with the Jews for a loan “under the
accustomed usuries.” If their own books did not suffice for this purpose, the Freiburg
friars could dispose of the books that Hermann had sent on to his relative in Schlettstadt

in the same way.'”

The final outcome of this furious borrowing and begging activity on the part of the

Alsatian friars, Hermann reported in a letter of February 1289, was that the Zofingen

131.%“Prior et lector Vriburgensis occulte de quodam deposito XX marcas acceperunt, que vobis per latorem
presentium assignantur. Et quia hoc magna ex parte pro amore meo fecerunt, rogant et ego rogo, quatenus
viam inveniatis cum vicario et fratribus Zouingensibus, qualiter et quando ipsis premissa pecunia
rependatur, ne maius oriatur scandalum et trahatur hoc, ne ordini credant, a creditoribus in exemplum.
Quamcumque insuper viam inveneritis mendicando, mutuum longe vel prope accipiendo, vel super que
mutuari possint pignora postulando, ratum et gratum habeo, etiam si usuras oportet solvere competentes.”
Finke, Ungedruckte Dominikanerbriefe, 124-25,n0. 104. This letter is also excerpted in Hefele, Freiburger
Urkundenbuch, vol. 2, Texte, 76, no. 65.

132.“Sicut fratrum Basiliensium caritatem laudare, cum traderent pro fratribus Zouingensibus titulo
pignoris libros suos, ita eis, a quibus accepistis pecuniam mutuam, atque vobis de indempnitate teneor
providere. Quapropter ordino per presentes, quatenus ad octavam pasche libri prefati teneantur et extunc
venditioni exponantur singulariter vel apud judeos sub usuris solitis obligentur. Proviso, quod hoc
fratribus, quorum sunt, ad insinuationem vestram primitus innotescat. Hoc idem statuo de libris conventus
vestri, qui sunt pro antedictis fratribus Zouingensibus una cum aliis libris similiter obligati, quod, si pignora
Basiliensium et vestra pro solutione XX marcarum non sufficiunt, libros, quos ad hoc fratri Hermanno
cognato nostro in Sletstat assignabo, requiratis et de ipsis eodem iure, quo tenentur ceteri, disponatur.”
Ibid., 2:82, no. 70.
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priory’s debts to the Jews had been repaid over and above the original sum, “the principle

”13% The whole affair cost the Order more than 400 marks,

and likewise the usuries.
greater than twice the original sum the friars had paid for their properties in Zofingen.
Hermann enjoined the wandering Zofingen friars to negotiate with the canons of St.

Mauritius concerning the transfer of their cloister to another part of the city, and thus the

convent emerged from the series of events badly beaten.

What is significant about the Zofingen debacle for our purposes is that it shows
that John of Freiburg had practical experience in dealing with usurious contracts. As a
friar within the Freiburg convent during the events narrated above, he saw the trials of the
Zofingen friars unfold before him through the letters of the prior provincial and took part
in the effort to succour the hapless preachers. If John of Freiburg was, in fact, serving as
lector at the time, he might even have been responsible for contracting usurious loans in
order to repay the 20 marks his convent had borrowed in order to assist the Zofingen
friars. Since the Summa confessorum was written after 1290, shortly after the Zofingen
affair had reached its conclusion, John’s prolonged discussion of the usury prohibition
might have arisen, in part, due to his own frustrations with the demands of usurers on the
Order and a consequent desire to inform his brethren about the laws of the Church

protecting them from these financial abuses.

In the winter of 1294, John took part in the negotiations over the new boundaries
between the Freiburg convent and the Basel and Colmar convents. The founding of the
new Dominican cloister at Gebweiler, approximately 60 km west of Freiburg and located
roughly in between the convents of Basel and Colmar on a north-south axis, made
necessary an alteration of the boundaries within which the friars from the respective
convents could legitimately preach and seek alms without infringing on the rights of other

convents to do the same. The boundaries with Basel were fixed on 30 November 1294,

133.“Redduntur cum supererogatis debita, sors pariter et usure. . . . In hoc succursu priores et lectores et
fratres Basilenses et Vriburgenses primipilares et primicerii extiterunt, pauperes pauperibus servientes, opus
misericordie miseris impendentes.” Finke, Ungedruckte Dominikanerbriefe, 126-27, no. 106.
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when John, representing the Freiburg convent, met with the prior of the Basel convent,
Albert, and with the prior of the Ziirich convent, Hugo, who acted as a mediator, in
Neuenburg am Rhein, and they came to an agreement suiting all parties.””* In the case of
Colmar, the parties to the negotiation were John for Freiburg, Werner de Elrebach for
Colmar, and Hermann von Minden acting as a mediator. According to Hermann’s
testimony in a letter of 1 Dec. 1294, the Freiburg and Colmar houses had already forged a
clandestine deal over new boundaries, but Hermann, considering this deceitful and
contrary to the customs of the Order, overturned it. He ordered that Breisach should now
fall within the boundaries of Colmar, and that the hospice there should continue to serve

both the Freiburg and the Colmar convents."”

Finke argues that it was shortly after the negotiation of new boundaries with the
Basel convent in 1294 that John was elected prior of the Freiburg convent." In a letter of
ca. 1294 to John confirming his election, the vicar of the provincial prior laments that he
must burden John with this additional office and asks that, until an alternative
arrangement can be found, John retain the office of lector “per accidens,” lest his convent
suffer the loss of his “salutary doctrine.””” John must have been getting on in years by

this point, since in another letter to the subprior and convent of Freiburg confirming

134.For the details of the new boundaries, see Hefele, Freiburger Urkundenbuch, vol. 2, Texte, 186-87, no.
165. For an analysis of the new limitation, see Augustin Dold, "Zur Wirtschaftsgeschichte des ehemaligen
Dominikanerklosters zu Freiburg," Zeitschrift der Gesellschaft fiir Beforderung der Geschichts-, Altertums-
und Volkskunde von Freiburg, dem Breisgau und den angrenzenden Landschaften 26 (1910): 208-10. Dold
asserts that the friars met to discuss the new limitation at Neuchatel in Switzerland, some 200 km southwest
of Freiburg. However, Neuenburg am Rhein, just west of Miillheim, seems a much more likely meeting
place, since it lies closer to the convents of all three parties to the negotiation. The new boundaries were
announced and confirmed by the priors of Ziirich and Basel in a letter of 7 Dec. 1294 composed at Basel.
Hefele, Freiburger Urkundenbuch, vol. 2, Texte, 189-90, no. 167.

135.1bid., 2:188-89, no. 166. This letter is also printed in Finke, Ungedruckte Dominikanerbriefe, 164, no.
157.

136.Finke, "Freiburger Dominikaner," 164.

137.“Verum ne conventus vester doctrine salutaris interim accipiat detrimentum, prioris per se et lectoris
per accidens compleatis officium iuxta posse, donec auctoritas maior circa hoc aliud decreverit
ordinandum.” Hefele, Freiburger Urkundenbuch, vol. 2, Texte, 168, no. 149. This letter is also printed in
Finke, Ungedruckte Dominikanerbriefe, 165, no. 158.
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John’s election, the vicar urges the friars to attend to John’s convenience and well-being

in exercising both offices in light of the weakness of his body."”*

That John actually retained the office of lector after 1294 is evident from his
involvement in a dispute over inheritance between the abbot of Salem (O. Cist.) and
Mathilda, the widow of Johannes Apotekarius. In his written judgement of the case of 15
January 1296 John styled himself “lectorem fratrum ordinis predicatorum domus

Friburgensis.”"”

The dispute turned around the goods of the deceased, Johannes
Apotekarius. The abbot claimed that since Johannes had died intestate, his goods
devolved upon his brother Ulrich as next of kin, and since Ulrich was a monk in the
monastery at Salem, the goods ultimately devolved upon the monastery. Mathilda
claimed that Johannes had entrusted all his worldly goods to her before his death. Unable
to come to an agreement, the abbot and Mathilda submitted the matter to the arbitration of
John of Freiburg, who had full authority to investigate the matter, question witnesses, and
present a binding decision “according to the way of law or amiable agreement.” After
John had interrogated the parties to the suit and other faithful witnesses and inspected
numerous instruments pertaining to Johannes’ estate, he ultimately decided that the
abbot’s claim was invalid. Although Johannes had not especially designated his wife as
his heir by a special instrument, in light of his examination of the former’s papers and the
testimony of witnesses it was clear to John that Johannes had intended to entrust all his
worldly goods to his wife. No indication arose from John’s investigation that Johannes
had wished to make any donation to his brother Ulrich’s monastery. Nevertheless, John
ordered Mathilda to pay one libra of denarii per year to Ulrich for his clothing, since

Johannes had been accustomed to do this before he died, and to pay 8 librae immediately

as restitution for having forgone this practice for the same number of years. Finally,

138.“Unde pensata debilitate sui corporis ipsius oportunitatibus et commodis largius et graciosius
intendatis.” Hefele, Freiburger Urkundenbuch, vol. 2, Texte, 168, no. 150.

139.In a document of 22 April 1304, John is referred to as “lectoris quondam fratrum ordinis Predicatorum
in Friburg,” providing a terminus ad quem for his term as lector. Hefele, Freiburger Urkundenbuch, vol. 3,
Texte, 47-48,1n0. 59.
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Mathilda was to pay 2 librae per year from the returns of her properties to the monastery
for an annual memorial service for her husband for the salvation of his soul, with one

libra to be added for her own soul when Mathilda died.'*

The last episode of John of Freiburg’s life to come down to us also turns around
his involvement in a dispute over inheritance.'*' A document of 24 June 1304 records the
results of the friendly arbitration of a dispute over the inheritance of the deceased knight
Hugo Kuchelin. The matter involved, on the one side, Hugo’s executors — John of
Haslach, former lector of the Freiburg Dominican convent, Rudolf Kuchelin, Hugo’s
brother, and Margaret, the wife of the knight R. Turner — and, on the other side, Hugo’s
widow Mathilda. Rudolf claimed that Hugo had initially made over all his goods on the
other side of the Kaiserstuhl to him and his brother Konrad, and later, at Adelhausen,
made over all his movable and immovable possessions, including those of his wife, to the
three named executors, ordering them to pay 100 marks to his friends and for pious
purposes, to make good on his debts, and to satisfy whatever damages he had inflicted on
others. According to the customary law of Freiburg, the executors noted, husbands have
the liberty of disposing of their own goods and the matrimonial goods of their wives as
they please without the knowledge or consent of their wives. As for John’s part in all
this, the executors asserted that Hugo’s widow Mathilda had made a promise to him for
the period of her own and her son’s life to make good on Hugo’s last wishes. The
executors therefore demanded from Mathilda restitution of all the possessions and
incomes she had acquired after the death of her husband. In her defence, Mathilda argued
that she had brought a dowry of 400 marks into the marriage, which had not been
restored, and thus had rightfully entered into the possessions of her husband, since

according to canon law the goods of the husband are tacitly pledged for the restoration of

140.For the text of John’s judgement, see von Weech, Codex Diplomaticus Salemitanus, vol. 2, 506-07, no.
937.

141.The following summary of events depends on Finke, "Johannes von Freiburg iiber die 'Dos'," 31-39. A

notice concerning this document can be found in Hefele, Freiburger Urkundenbuch, vol. 3, Texte, 53-54,
no. 66.

-50 -



the dowry. The arbitrators of the dispute ultimately decided in favour of Mathilda,
claiming that her argument was better supported by canon and Roman law, which
prescribed that for an innocent woman the dowry must remain intact. In administering
Hugo’s estate, the executors had first to deduct the dowry and hand it over to Mathilda.
As a token of goodwill regarding the harmonious resolution of the conflict, Mathilda had

to pay the executors 10 marks in two instalments to be used for pious ends.'**

John’s involvement in these legal matters shows that his expertise in law was not
limited to the classroom, but extended to actual practice. His reputation as a learned
scholar of law in Freiburg must have caused interested parties to seek him out for his
counsel and intervention in their causes.

As I noted above, John died in 1314. He was buried under the choir in front of the

altar of the Dominican church in Freiburg.'"

Shortly after his death, his reputation had
attained such heights that John XXII (1316-1334) possessed a personal copy of the
Summa confessorum in his library. Johannes Meyer reports in his Papstchronik that John

XXII even claimed that no better man from German lands had ever lived in the history of

the Order of Preachers,' which, if true, is an extraordinary testimony to John’s

142.Finke rightly notes the peculiarity that John would support the executors’ case in this matter, thereby
upholding the customary law of Freiburg at the expense of the canon law of the Church, especially since he
himself had expressly written on the necessity of preserving the dowry intact in the Summa confessorum.
According to John’s discussion of dowries in title 25 of Bk. IV, the dowry is the exclusive property of the
wife in a marriage, and her rights to the dowry supersede those of all past and future creditors who do not
possess an express security (ypotecam). Finke, "Johannes von Freiburg iiber die 'Dos'," 38-39. In his
discussion of pledges in connection with his treatment of usury in Bk. II, tit. 7, John also notes explicitly,
following Hostiensis, that “all the goods of the husband are tacitly pledged to the wife for restoring the
dowry (bona mariti omnia pro restituenda dote uxori tacite obligantur).” See SC 2.7.74. It is possible that
John preferred to support the Freiburg custom here on the grounds of D. 11 c. 6, where it is written that
custom that does not injure the Catholic faith should be venerated, but this position is difficult to reconcile
with the teaching of a preceding canon (D. 11 c. 4), which asserts that custom contrary to reason or
ordinance is to be considered null and void. Freiburg’s custom here clearly ran contrary to the canon law of
the Church, and so it should have been rejected. In light of all this, why John supported the case of the
executors remains a mystery in the absence of further evidence.

143.See n. 7 on p. 12.

144.“Johannes von Fryburg ein grosz gelerter man; der hot gar grosze schone un auch vast nuczlich biicher
gemacht von der gottlichen kunst unde von den geistlichen rechten. Unde die selben sin biicher man gar
gemeynlichen in der cristenheit iiben unde bruchen ist. Do seine biicher fiir den bopst komen, der ein vast
gelerter man wasz, genant Johannes der XXII, von im hie noch geschriben ist, do hett der selbe bopst an
den buchern dis bruders Johannes von Freyburg ein solches verwundern unde grosz wolgefallen, dasz er
sproch: Ich meyne nit, das beszer mensche uff ertrich gelebt habe in zeiten prediger ordens von tutschen
landen, dan er sey gewesen. Diszer starbe XXXIIII ior noch des groszen Albertus tode und wart vor dem
altar zu Fryburg in dem kor begraben anno domini MCCCXIIIL.” Quoted in Finke, "Freiburger
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reputation, since Albertus Magnus also stemmed from Germany. The story is perhaps not
all that incredible, since Henry of Herford, writing of the illustrious men who flourished
during the reign of Rudolf of Habsburg (1273-1291), ranks John alongside Peter of
Tarentaise and Jacobus de Voragine, among others, as renowned doctors whom God
placed in those times “like stars in the vault of heaven, shining in perpetual eternity.”'*
Much later, John earned the dignity of being buried in the cathedral church in Freiburg.
On 19 July 1802, the parish priest Bernard Galura, together with the reverend doctors
Ferdinand Weil}, Joseph Schwarz, and John N. Miller, exhumed John of Freiburg and
Matthew Landwerling’s bones and transferred them to the Miinster Unserer Lieben Frau

6

without ceremony.'*® With his body having attained its final resting place, where it

remains to this day, the story of John of Freiburg’s life may be brought to an end.

Hard facts concerning the life of John of Freiburg are difficult to come by, but
much can reliably be inferred about his life, with John’s own Summa confessorum
supporting a number of these inferences. John of Haslach, who began his advanced
theological studies under Ulrich of Strasbourg at the Strasbourg convent, went on to
complete them at Paris, where he studied under Jean de Varzy, and possibly also under
Ulrich of Strasbourg and Thomas Aquinas. While at Paris, he crossed to the Clos Brunel
regularly to hear lectures on canon law and took back with him to Freiburg a considerable
legal library. There he took up his post as lector, which he exercised for many years up

to, and even beyond, his election to the post of prior of the convent. John employed the

Dominikaner," 168, n. 1. Fr. Boyle notes that this same saying of John XXII is repeated in the prologue to
the Summa rudium (ca. 1338), a popular abridgement of the Summa confessorum. Boyle, "The 'Summa
Confessorum' of John of Freiburg," 259. It may thus have served as the source for Meyer’s own description
of John’s fame.

145.“Temporibus etiam istius Deus in ordine fratrum predicatorum sicut in firmamento celi doctores
clarissimos, inter alios Robertum Anglicum, Petrum de Tharantasia, Ulricum Teutonicum, Gerhardum
Mindensem, Thydericum de Vriberch, Johannem Parisiensem, Wilhelmum Lugdunensem, Jacobum de
Voragine, Johannem Vriburgensem, Hermannum de Minda, Johannem dictum Cristoforus, locavit quasi
stellas, qui luceant in perpetuas eternitates.” Henry of Herford, Chronicon, 204.

146.H. Flamm, "Die Grabstitte des Dominikaners Johannes von Freiburg," Zeitschrift der Gesellschaft fiir
Beforderung der Geschichts-, Altertums- und Volkskunde von Freiburg, dem Breisgau und den
angrenzenden Landschaften 31 (1916): 272. Cf. Schuster, "Die Grdber im Miinster," 4. Schuster
erroneously reports John’s death as having occurred in 1324, not 1314.
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legal expertise he had acquired in Paris not only in the classroom, through the teaching of
moral theology and the composition of his Summa confessorum and other works, but also
in the external forum, by intervening in real legal disputes. He died and was buried in the
church he had served for so long, where he remained for centuries until his remains were

transferred to the cathedral church in Freiburg.
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CHAPTER Two: THE GENESIS OF THE SUMMA CONFESSORUM

In his catalogue of Dominican writers, Leander Alberti writes of John of Freiburg:
“Look at that German . . . walking with a ponderous step; he is John Teutonicus . . .,
Lector of Freiburg, a devout man and most outstanding scholar, carrying on his back . . .
the huge volume written by himself, containing a plethora of treatises that are indeed
ingenious, learned, and very necessary.”' Alberti’s description of John as weighed down
by the mass of his Summa accurately characterizes his literary production. The entirety of
John’s scholarly output was directed towards the completion of his magnum opus, the
Summa confessorum, and the subsequent clarification and diffusion of its contents. The
Summa confessorum occupies so central a place in the works of John of Freiburg that
Finke refers to him as a “vir unius libri.”> John’s life’s work was the production of the
Summa confessorum, and it is in light of the predominance of this weighty tome that we

must understand the genesis of all his other works.

PrREPARATORY WORKS: ANALYTICAL AIDS TO RAYMOND’S SuMMA AND THE LIBELLUS

QUESTIONUM CASUALIUM

The first works of John of Freiburg for which we possess credible evidence are an
alphabetical index to Raymond of Penyafort’s Summa de poenitentia and a marginal gloss

to Raymond’s Summa and William of Rennes’ gloss to the same.’ In the prologue to the

1. “Adverte illum Germanum . . . gravi passu ambulantem, is est Joannes Teutonicus . . . , Lector
Friburgensis, vir devotus et litteratura praestantissimus, portans super dorsum . . . ingens volumen ab se
confectum, plura opuscula ea quidem ingeniosa docta et valde necessaria continens.” Leander Alberti, De
viris illustribus Ordinis Praedicatorum: Libri sex in unum congesti (Bologna: Hieronymus Plato, 1517),
151r. Qtd. in J. Quétif and J. Echard, Scriptores Ordinis Praedicatorum, vol. 1 (Paris: J. B. Christophorus
Ballard and Nicholas Simart, 1719), 523.

2. H. Finke, "Die Freiburger Dominikaner und der Miinsterbau," in Festschrift zur Generalversammlung
des Gesamtvereins der deutschen Geschichts- und Altertumsvereine zu Freiburg in Breisgau vom 23 bis 26
September 1901 (Freiburg im Breisgau: Friedrich Ernst Fehsenfeld, 1901), 165.
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Libellus questionum casualium, which is included in the prologue to the Summa
confessorum, John notes that prior to the aforementioned work he had diligently
composed a “register or table in alphabetical order” of the text and the gloss of
Raymond’s Summa, and added a marginal gloss (“in spatio”) to the same, in which he
supplied teachings useful for emending or explaining the Summa that had been handed
down by authoritative teachers after the publication of the two works." Unfortunately,
John’s amplifications to the gloss on Raymond’s Summa have not been found, which
leads one to believe that John composed them for private use in his teaching at the
Freiburg convent and as preparatory material for the Summa confessorum, which includes

its own alphabetical table of contents.” Since these works were composed prior to the

3. According to the ancient bibliographers Alva and Jacques Tomasini, a commentary on the four books
of Peter Lombard’s Sentences by John of Freiburg existed in several libraries in Italy. However, the
manuscripts have not been found, and since the incipit that Alva offers (“Quaeritur utrum theologia sit
scientia”) is not unique among commentaries on the Sentences, an indisputable attribution of anonymous
commentaries to John of Freiburg is not possible. See Académie des Inscriptions et Belles-Lettres, Histoire
littéraire de la France, vol. 28, Suite du quatorziéme siécle (Paris: Imprimerie Nationale, 1881), 270.
Nevertheless, since it is very probable that John studied the Sentences at Paris at some time around 1277,
one cannot rule out that he did compose his own commentary on the Sentences as part of his theological
studies there. See ch. 1, p. 27. Kaeppeli, however, does not list a commentary on the Sentences among
John of Freiburg’s works. Thomas Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 4 vols. (Rome,
1970), 2:428-36. For the place of the study of the Sentences in the theological student’s career at Paris, see
Hastings Rashdall, The Universities of Europe in the Middle Ages, 2 vols. (Oxford: Clarendon Press, 1895),
1:466-67. In the 1603 edition of Raymond of Penyafort’s Summa, the gloss is erroneously attributed to
John of Freiburg. That William of Rennes is the true author is clear from the fact that several manuscripts
prior to 1260 attribute the gloss explicitly to him. Vincent of Beauvais, moreover, quotes from the gloss in
books IX and X of his Speculum doctrinale and refers to its author as “frater Guillelmus” or “Wilhelmus,”
sometimes adding ‘“Redonensis.” Finally, in the prologue to the Summa confessorum itself, John of
Freiburg refers to the gloss as the “glossa Willelmi super Summa Raymundi.” See Académie des
Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol. 28, Suite du quatorzieme siecle, 404.
For the dating of Rennes’ gloss and his life, see Pierre Michaud-Quantin, Sommes de casuistique et manuels
de confession au moyen dge (XII-XVI siecles), Analecta Mediaevalia Namurcensia 13 (Louvain:
Nauwelaerts, 1962), 41; Roderich Stintzing, Geschichte der populiren Literatur des romisch-kanonischen
Rechts in Deutschland am Ende des fiinfzehnten und im Anfang des sechszehnten Jahrhunderts (Leipzig: S.
Hirzel, 1867), 500; Amédée Teetaert, La confession aux laiques dans I'Eglise latine depuis le VIlle jusqu'au
XIVe siecle (Paris: J. Gabalda, 1926), 357, n. 3; Johann Frederich von Schulte, Die Geschichte der Quellen
und Literatur des canonischen Rechts, 2 vols. (Stuttgart: Ferdinand Enke, 1875), 2:413.

4. “Primo, tam de textu quam de apparatu seu glossa summe venerabilis patris fratris Raymundi quondam
magistri ordinis nostri qui penitentiarios dirigit registrum sive tabulam secundum ordinem alphabeti cum
diligentia ordinaui. Secundo, ea que ad emendationem vel declarationem tam textus quam apparatus
eiusdem summe a posterioribus approbatis tradita doctoribus utilia videbantur ipsi summe in spatio
ascripsi.” John of Freiburg, Summa confessorum reverendi patris Joannis de Friburgo sacre theologie
lectoris Ordinis Predicatorum non modo utilis sed et Christi omnium pastoribus perquam necessaria,
summo studio ex Raymundo, Guilhelmo, Innocentio, Hostiensi, Goffredo, aliisque viris perdoctis qui in
vinea Domini laborarunt convexa, antea prelum non passa, luculento atque evoluto adhibito repertorio, ab
innumeris insuper mendis per egregium iuris utriusque licentiatum dominum Henricum Vortomam de
Norimberga emaculata, marginarisque doctorum notis insignita. Adhibitus est preterea epilogus totius
ferme iuris canonici puncta complectens (Lyons: Jacobus Saccon, 1518), v. For manuscripts of John’s
index to Raymond’s Summa, see Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 2:428-29, no.
2340 and 2341. On John’s index, cf. also Michaud-Quantin, Sommes de casuistique, 44.
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Libellus questionum casualium, they must have been composed before 1290, the terminus
ad quem for the Libellus. It is likely that John began the works as aids in the process of
preparing his own lectures on moral theology for the students at the Freiburg Dominican

convent during his tenure as lector there, which began after 1277.°

Fortunately, we do possess several manuscripts of John’s next composition: the
Libellus questionum casualium.” The Libellus consists of a collection of questions by
diverse authorities pertaining to the counselling of souls that had been hitherto dispersed
among different volumes.®  The historical context underlying the genesis of John’s
Libellus reaches back, ultimately, to the canon Omnis utriusque sexus of the Fourth
Lateran Council (1215), which made annual confession to one’s parish priest mandatory
for all Christians.” In light of the new requirement, overworked bishops and their priests
required assistance in fulfilling the pastoral duties of their office. To this end, Honorius
III, in the bull Cum qui recipit prophetam of 4 February 1221, authorized the Preachers,
originally founded, as their name suggests, to assist bishops in their duty of preaching, to

act in addition as confessors within their dioceses.' This new undertaking by the

5. Cf. Académie des Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol. 28, Suite du
quatorzieme siécle, 263-64; Stintzing, Geschichte der populdiren Literatur des romisch-kanonischen Rechts,
501.

6. For the beginning of John’s tenure as lector at the Freiburg convent and the dating of the Libellus
questionum casualium, see ch. 1, pp. 42 f.

7. For the location of the manuscripts, see Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi,
2:429-30, no. 2343.

8. Seen. 12 on p. 57 below.

9. “Omnis utriusque sexus fidelis, postquam ad annos discretionis pervenerit, omnia sua solus peccata
saltem semel in anno fideliter confiteatur proprio sacerdoti, et iniunctam sibi poenitentiam propriis viribus
studeat adimplere, suscipiens reverenter ad minus in Pascha eucharistiae sacramentum, nisi forte de proprii
sacerdotis consilio ob aliquam rationabilem causam ad tempus ab huiusmodi perceptione duxerit
abstinendum; alioquin et vivens ab ingressu ecclesiae arceatur, et moriens Christiana careat sepultura” (X
5.38.12). W. A. Pantin also traces back the production of manuals for parish priests in fourteenth century
England to Omnis utriusque sexus. See W. A. Pantin, The English Church in the Fourteenth Century
(Notre Dame: University of Notre Dame Press, 1962), 191-92.

10. “Hinc est quod dilectos filios fratres ordinis Predicatorum qui paupertatem et vitam regularem professi
verbi Dei sunt evangelizationi totaliter deputati vobis duximus propensius commendandos, universitatem
vestram rogantes et hortantes attentius ac per apostolica vobis scripta mandantes quatenus, cum ad partes
vestras accesserint, ad predicandi officium ad quod deputati sunt caritative recipiatis eosdem, et populos
vobis commissos ut ex ore ipsorum verbi Dei semen devote suscipiant sedulo admonentes pro divina et
nostra reverentia in suis eis necessitatibus liberaliter assistatis, benigne permittentes presbiteris eorumdem
cum expedierit penitentium confessiones audire et consilium eis iniungere salutare, cum iidem fratres
animarum intendentes profectibus discretos et cautos dirigant sacerdotes per quos salutare potest consilium
preberi et remedium adhiberi et propter occasiones multiplices partiri expediat interdum in alios
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Preachers, in turn, required that the friars engaged in pastoral care be thoroughly trained
in the manner of hearing confessions and the canon law of the church relevant to this end,
which gave rise to a steady stream of Dominican confessional manuals beginning with
Paul of Hungary’s Summa de poenitentia (1221), the Flos summarum (1222), Conrad
Hoxter’s Summa confessionis (1224), and Raymond of Penyafort’s Summa de poenitentia
(1st ed. 1225; rev. ed. ca. 1234)."" Tt is in this rich tradition of Dominican instructional
manuals for confessors that John of Freiburg’s Libellus questionum casualium, Summa
confessorum, Manuale collectum de Summa confessorum, and Confessionale all stand.
All are concerned with practically informing the friar about the content and method of the
practice of confession, the administration of which was an essential duty of the friar

preacher.

John’s rationale for producing a new manual on confession is evident from his
own remarks in the prologue to the Libellus. Since, as he notes, new doubts arise daily in
determining cases of conscience, “modern” theologians and jurists have determined many
cases that are not contained in the older compilations of canon law and emended and
explained more precisely the existing texts for confessors. However, these new texts and
emendations are dispersed over a wide range of volumes and thus out of reach of the busy
friar who does not have the leisure to peruse them all. Likewise, they are inaccessible to
the humble friar possessing only a modest library. For this reason, John gathered this

new information relevant to the confessor into one handy volume."

sollicitudinem pastoralem.” Vladimir J. Koudelka and Raymund J. Loenertz, eds., Monumenta diplomatica
S. Dominici, Monumenta Ordinis Fratrum Praedicatorum historica 25 (Rome: Institutum Historicum
Fratrum Praedicatorum, 1966), 145-46, no. 143.

11. This trend in Dominican intellectual history has been well researched by scholars. See Leonard E.
Boyle, "Notes on the Education of the Fratres Communes in the Dominican Order in the Thirteenth
Century," in Pastoral Care, Clerical Education and Canon Law, 1200-1400 (London: Variorum, 1981),
251-53; M. Michele Mulchahey, "First the bow is bent in study": Dominican Education before 1350
(Toronto : Pontifical Institute of Mediaeval Studies, 1998), 50-54; William A. Hinnebusch, The History of
the Dominican Order: Intellectual and Cultural Life to 1500 (New York: Alba House, 1973), 238-39;
Joseph Goering, "The Internal Forum and the Literature of Penance and Confession," in The History of
Medieval Canon Law in the Classical Period, 1140-1230: From Gratian to the Decretals of Pope Gregory
IX, eds. Wilfried Hartmann and Kenneth Pennington, History of Medieval Canon Law (Washington, DC:
Catholic University of America Press, 2008), 408, 419, 422.

12. “Quoniam dubiorum nova cotidie difficultas emergit casuum doctores moderni tam theologi quam
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Specifically, John intended the Libellus as a supplement to Raymond of
Penyafort’s Summa de poenitentia, together with the gloss by William of Rennes. He
added to it cases of conscience that are not contained or less fully explicated within the
original.” Chiefly, John notes, these supplements were drawn from teachers within the
Order of Preachers, including works by Albert the Great, Thomas Aquinas (especially the
secunda secundae of his Summa theologiae), Peter of Tarentaise (later pope Innocent V),
and Ulrich of Strasbourg. In addition to the friars, John drew supplementary material
from the Summa super titulis decretalium of Gottofredo da Trani, the Summa aurea (or
copiosa) of Hostiensis, and the new decretals of the popes."* Faithful to his intention to
extend Raymond’s Summa, John announces that he arranged these supplementary
questions under the extant titles of the original work, following the original order. His
only innovation was to supply rubrics concerning specialized issues under the appropriate

existing titles."”

On the grounds that John refers in the prologue to Albertus Magnus as “quondam
Ratisponensis episcopi,” Schulte dated the Libellus to after the latter’s death in 1280.'
Finke, however, objected to Schulte’s reasoning, adducing the fact that Albert is referred
to as “the former bishop of Regensburg” in chronicles and other sources immediately
after he resigned from the episcopate in 1262. A more secure rationale for dating the

Libellus, according to Finke, is John’s mention of Ulrich of Strasbourg’s death in the

iuriste plures casus et legendo et scribendo determinaverunt que in antiquioribus compilationibus non
habentur. Ea etiam que priores scripta reliquerunt a posterioribus sunt in pluribus emendata et perfectius
declarata. Cum igitur quam plurime questiones ad consilia animarum perutiles diversorum doctorum per
volumina sint disperse, ego frater Johannes lector de ordine predicatorum minimus aliquas ex illis quas
magis utiles iudicavi in unum decrevi colligere ad meum et aliorum fratrum profectum, ut si qui forte
librorum copiam non habuerint vel ad tot summas et scripta transcurrenda non vacaverint, hic collecta sub
compendio multa de his inveniant que requirunt.” John of Freiburg, Summa confessorum, v.

13. “In isto libello questiones casuales que vel non continentur: vel minus plene continentur in ipsa
predicta summa fratris Raymundi et apparatu eius quas in pluribus doctorum libris et scriptis inuenire potui
in unum collegi.” Ibid., v.

14. Ibid.,v.

15. “Easque sub titulis eiusdem summe et eorundem librorum et titulorum ordine disposui aliquas insuper
rubricellas de specialibus materiis quibusdam supponendo.” Ibid., v.

16. von Schulte, Die Geschichte der Quellen und Literatur des canonischen Rechts, 2:420. Teetaert
follows Schulte in dating the Libellus to 1280. Teetaert, La confession aux laiques, 440.
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prologue."” Since Ulrich died in 1277, John must have begun the Libellus after that
time." In so far as the Summa confessorum builds on the material John assembled in the
Libellus, it is likely that he completed the latter work before beginning the Summa
confessorum. The terminus post quem for the Summa confessorum is 1290, and thus John
must have written the Libellus at some time between 1277 and 1290, while he was

serving as lector in the Freiburg Dominican convent."

As John himself notes in the prologue, the Libellus is strictly a work of
compilation, which he intended to serve as a practical reference work for his fellow
confessors in the Order of Preachers. Of his own opinions on the questions he unearthed
in his researches through diverse volumes, he has offered “next to nothing” in the
Libellus ® He claims that he is solely a reporter of the opinions of other famous teachers
within the church, not the author of a novel work on casuistry.”’ The same might be said

for the Summa confessorum. It too is, by and large, a work of pure compilation.

For the time being, I shall postpone the discussion of the teaching of the Libellus
on the usury prohibition to my discussion of the Summa confessorum on usury,” since the
entirety of the Libellus on usury is absorbed into the much expanded Summa, as the

following table of correspondences shows clearly:

17. See ch. 1, p. 20.

18. Finke, "Freiburger Dominikaner," 165-66. Stintzing also dates the Libellus to after 1277. Stintzing,
Geschichte der populdren Literatur des romisch-kanonischen Rechts, 510-11.

19. On the dating of the Summa confessorum, see pp. 64 f. below,

20. “Sed de qua materia nihil ab aliis tactum legi. Ea sicut scripta sunt, nec comprobando nec improbando,
reliqui, quia de mea propria sententia quasi nihil in hoc sicut nec in presenti opusculo posui.” John of
Freiburg, Summa confessorum, v.

21. “Sed tantum aliorum famosorum in ecclesia doctorum sententias referens, et ut plurimum etiam
ipsorum verba ponens librorum, nihilominus eorundem sententiarum et scriptorum de quibus sunt assumpta
nomina et loca assignans. Relator sum non inuentor.” Ibid., v.

22. See Chapter Three.
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Table 1. Correspondence of Questions on Usury in the Libellus|
questionum casualium (LQC) to the Summa confessorum (SC)

on Usury®
#1LQC #SC #LQC #SC
2.7.1 273 2.7.16 2.744
272 274 2.7.17 2.7.45
273 272 2.7.18 2.7.46
274 275 2.7.19 2.7.52
2.7.5 2.7.15 2.7.20 2.7.54
2.7.6 2.7.40 2.7.21 2.7.68
2.7.7 2.7.21 2.7.22 2.7.71
2.7.8 2.7.18 2.7.23 2.7.72
“Queritur ergo
279 2.7.24 primo quid sit 2.7.73
pignus?”*
2.7.10 2.7.37 2.7.24 2.7.77
2.7.11 2.7.38 2.7.25 2.7.83
2.7.12 2.7.39 2.7.26 2.7.74
2.7.13 2.7.31 2.7.27 2.7.80
2.7.14 2.7.20 2.7.28 2.7.79
2.7.15 2.7.32

As the table indicates, the Libellus questionum casualium proved in the end to be
a mere first draft of John’s vastly more ambitious and comprehensive Summa
confessorum. In the Libellus he laid the foundation for the ponderous volume that would

overshadow all of his other productions.

JouN’s MacNuM Opus: THE Summa coONFESSORUM IN OVERVIEW

23. This table was constructed on the basis of a comparison of the Libellus questionum casualium on
usury, as found in Basel, Universitétsbibliothek, MS C.V 45, fols. 82r-85v, and my edition of the questions
on usury from the Summa confessorum, which can be found in Appendix III.

24. In the manuscript of the Libellus that I consulted, this questio bears no number, so I have included it in
the table according to its incipit.
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Like the Libellus questionum casualium, the Summa confessorum, John’s magnum
opus, is a manual of practical reference for confessors that continues the rich tradition of
Dominican writings on confession reaching back to Paul of Hungary. The authors of
these manuals aimed at instructing friars in the method of confession and the law and
doctrine of the Church relevant to evaluating cases of conscience in the confessional and
administering penance — a task that the Church entrusted to the Order early on in its
history.” Essentially, the Summa confessorum is a massive extension and revision of
John’s earlier Libellus questionum casualium, taking up, in the section on usury, the
entirety of the Libellus’ text and incorporating significant amounts of new material on
cases of conscience for the benefit of the practicing confessor.”® As a result, like the
Libellus, the Summa confessorum is ultimately a revision and extension of Raymond of
Penyafort’s Summa de poenitentia, whose organization it also follows, and to which it
also adds rubrics for special topics under the relevant sections in Penyafort’s Summa.”
For example, in the section on usury John added a special rubric “On Pledges.”® Thus,
the Summa confessorum, like Raymond’s Summa, is divided into four books that treat the
same general subject matter as Raymond: the first treats of crimes principally committed
against God; the second, which contains John’s discussion of the usury ban, treats of
crimes against the neighbour; the third book discusses the clerical state and impediments

to ordination; the final book treats of marriage.”

25. See pp. 56 f. above. For manuscripts and early modern editions of the Summa confessorum, see
Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 2:430-33, no. 2344.

26. “Post priora opuscula hanc compilationem magis completam, omnipotentis Dei confisus auxilio, sum
aggressus.” John of Freiburg, Summa confessorum, v.

27. “In qua vero tamen casus qui in summa reverendi patris fratris Raymundi et glossa scripti sunt posui.
In quibus que a posterioribus doctoribus plus vel minus approbentur adiungens quantum reperi. Sed etiam
sub eisdem titulis cum rubricellis additis questiones in priori libello positas . . . addidi ut in uno volumine
collecta animarum medici multa de his que requirunt inveniant.” Ibid., v. Cf. Stintzing, Geschichte der
populdren Literatur des romisch-kanonischen Rechts, 511.

28. De pignoribus. See SC 2.7.73-83.

29. John of Freiburg, Summa confessorum, v. For a more extensive discussion of the relationship of the
Summa confessorum to Raymond’s Summa de poenitentia, see Leonard E. Boyle, "The 'Summa Confessorum'
of John of Freiburg and the Popularization of the Moral Teaching of St. Thomas and some of his
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John wrote the Summa, as he notes in the prologue, for the welfare of souls and
the utility of his neighbours, having been urged to take up his pen to this end by the
desires and prayers of his fellow friar preachers.® The friars of the Freiburg convent,
who attended John’s lectures there, were thus the primary intended audience of the
Summa, although no doubt John envisioned that such a comprehensive reference work

' Tt is these “doctors of

would be of use throughout the Order in training its confessors.’
souls” who will find from the concordance of opinions of diverse teachers within the
Church the additional material they require to judge cases of conscience and administer

penance more securely.”

Fr. Boyle argues that within the Dominican Order penitential Summae were
directed principally to the fratres communes, those friars who were not selected for
advanced study at a studium provinciale or studium generale, but who were engaged in
the day to day business of hearing confessions and preaching to the public. These were
the bulk of the Order’s membership — its foot soldiers in the exercise of the pastoral care
entrusted to the Order.” Following the 1259 General Chapter’s admonition that no friars

should be made lectors, confessors, or preachers unless they were as competent as

Contemporaries," in St. Thomas Aquinas 1274-1974 Commemorative Studies, vol. 2 (Toronto: Pontifical
Institute of Mediaeval Studies, 1974), 249-54.

30. “Saluti animarum et proximorum utilitati secundum ordinis mei professionem fraterna caritate
proficere cupiens, votis quoque et precibus fratrum annuens . . .” John of Freiburg, Summa confessorum, v.

31. Historical conditions may have been ripe for the appearance of new penitential manuals to guide the
friars. As Johannes Meyer notes in his chronicle of the Order, from the time of the seventh Master General
of the Order Munio (1281) to that of the twelfth Master General Aymeric thirteen years later, the Order
passed through six Master Generals. This administrative chaos led to a decline in devotion among the
friars, which was in turn aggravated by the rapid founding of new convents and monasteries. Johannes
Meyer, Chronica brevis Ordinis Praedicatorum, ed. H. C. Scheeben, Quellen und Forschungen zur
Geschichte des Dominikanerordens in Deutschland 29 (Vechta: Albertus-Magnus-Verlag, 1933), 52.
Hinnebusch notes that between 1290 and 1297 there were requests for licenses to found 17 new convents at
the meetings of the Order’s German province. By 1303, there were 100 priories extant within the provinces
of Germany and Saxony alone, and 590 within the Order as a whole. William A. Hinnebusch, The History
of the Dominican Order: Origins and Growth to 1500 (Staten Island: Alba House, 1966), 252-53, 262. As
such, there were perhaps never more Dominicans in need of more moral guidance than at the time that John
composed his Summa confessorum. For the dating of the Summa, see pp. 64 f. below.

32. See n. 27 on p. 61. “Et ex diversorum concordia doctorum sciant quid sit probabilius et securius
iudicandum.” John of Freiburg, Summa confessorum, v.

LR}

33. “It was for them, principally, that Raymund, Guillaume Peyraut and John of Freiburg wrote.
"Education of the Fratres Communes," 253-54.

Boyle,
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possible to exercise these duties without error, there was a clear demand for basic
instruction in the art of administering confession competently. According to Fr. Boyle, it
was this demand that manuals such as John of Freiburg’s Summa confessorum sought to

satisfy .**

While Fr. Boyle’s remarks certainly apply to John’s Confessionale, his own
compendium of the Summa confessorum,” it is less clear that John wrote the Summa with
the fratres communes foremost in his mind. In the prologue to the Manuale collectum de
Summa confessorum, John’s abbreviated edition of the Summa confessorum, he explicitly
states that the Summa confessorum is directed specifically to “penitenciarios.” A
poenitentiarius was a delegate of the bishop who oversaw the penitential discipline within

7 Specifically, he was authorized to absolve major cases of

the parishes of his diocese.’
conscience that were reserved to the bishop. He had the power to hear confessions in the
bishop’s place and gave his judgement on doubtful cases in the penitential forum that
were submitted to his superior authority. He also had the power to relax or alter the
penances imposed by other confessors as he deemed fit.™® Essentially, the poenitentiarius
was an expert in the judgement of cases of conscience and the meting out of penance.
This expertise required some advanced study in the law of the Church, which would seem

to place the poenitentiarius beyond the level of the fratres communes whom Boyle had in

mind as the intended audience of the Summa confessorum.

34. Ibid., 254.
35. See my discussion of the audience of the Confessionale below, p. 129.

36. “Cum Summa confessorum penitenciarios specialiter dirigens . . .” Vat., Pal., MS lat. 712, fol. Ira. At
least one penitentiarius did, in fact, make use of the Summa confessorum: William of Pagula, penitentiarius
of the diocese of Salisbury in 1322, who incorporated substantial portions of the Summa confessorum on
usury into his own pastoral manual, the Summa summarum (1320 x 1322/3). See my discussion of William
of Pagula’s role in the reception history of the Summa confessorum in Chapter Four, pp. 31 ff.

37. Joseph Goering, William de Montibus (c. 1140-1213), The Schools and the Literature of Pastoral Care
(Toronto: Pontifical Institute of Mediaeval Studies, 1992), 95-96.

38. On the duties of the poenitentiarius, see Charles Du Fresne, Glossarium mediae et infimae latinitatis
(Paris: Librairie des sciences et des arts, 1937), s. v. “1. poenitentiarius”’; Council of Arles (1260), canon
16, in J. D. Mansi, Sacrorum conciliorum nova et amplissima collectio, vol. 23 (Venice: Antonio Zatta,
1779), 1010-11. Cf. Robert of Flamborough, Liber poenitentialis: A Critical Edition with Introduction and
Notes, ed.J.J. Francis Firth (Toronto: Pontifical Institute of Mediaeval Studies, 1971), 3-4.
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Nevertheless, it may still be the case that John envisioned the fratres communes as
indirect beneficiaries of the Summa confessorum. Since it is undeniable that John wrote
the Summa confessorum as a teaching tool for use within the Order, the poenitentiarii that
he had in mind were likely not restricted merely to the delegates of bishops mentioned
above, but included those experts on penance within each convent of the Order: the
conventual lectors and the masters of students who instructed the friars in moral science
in periodic collationes de moralibus.” That is, John intended the Summa confessorum
not as a direct resource for consultation by the fratres communes in their day to day
exercise of hearing confessions, having composed other works for this purpose,® but as a
textbook for the conventual lector and master of students who were responsible for

educating the fratres communes for this task.

The terminus ad quem for the Summa confessorum can be fixed precisely to 1298,
since nowhere in his Summa did John cite the Liber Sextus, the collection of canon law
that Boniface VIII issued in 1298. Where he did use material that was later incorporated
into the Liber Sextus, he cited it in the original. For example, in the section on usury,
John referred to chapters 26-28 of the Second Council of Lyons (1274) directly, and not
through the Liber Sextus, where they may be found at 5.5.1, 5.5.2, and 5.8.1
respectively.”' It was only after he had completed the Summa confessorum that John
composed a supplement to the work, the Statuta Summae confessorum ex Sexto
decretalium addita, which he added as an appendix to the Summa to update it with the
newly assembled laws.*” Finke contends that the Summa confessorum must have been
written after 1290, since John made use of Hermann of Minden’s treatise on the interdict,

which he compiled after he was removed as German Provincial in 1290 for his opposition

39. Seech. 1, pp.34f.
40. See my discussion of the Manuale collectum de Summa confessorum and Confessionale in ch. 4, pp. 128 ff.
41. See SC2.7.71,72,83.

42. Stintzing, Geschichte der populdren Literatur des romisch-kanonischen Rechts, 511. John did not
make any additions or alterations to the section on usury in the updated appendix, leaving the references to
Lyons II (1274) as is.
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to the removal of Munio as Master General of the Order.*” As for when in the range from
1290 to 1298 John composed his Summa, Boyle argues convincingly that the date of the
Summa should be pushed closer to 1298 than to 1290. In the appendix to the Summa,
where John added relevant statutes from the Liber Sextus, he writes that he chose to
include these in an appendix rather than incorporate them into the text “lest the books of
the Summa confessorum that I have already written should be torn apart by the apposition
of the statutes of lord Boniface recently published in his sixth book of decretals.” This
suggested to Boyle that the Liber Sextus was published when John had already completed
a large part, but not the entirety, of the Summa confessorum, and thus the date of its

completion should be fixed to around 1297 or 1298 .*

The supplementary material that John added to Raymond’s Summa consists of the
opinions of ecclesiastical jurists and especially the opinions of modern theologians, which
are not at all included in Raymond’s Summa. If we put to the side, for the moment, the
section on usury in the Summa confessorum, which I shall discuss in more detail shortly,
Boyle demonstrated that in addition to the sources I shall mention below, elsewhere in the
Summa John added to Raymond’s Summa from the theological works of Albertus
Magnus, Aquinas’ Sentences commentary and quodlibetal questions, and Peter of
Tarentaise’s Sentences commentary and quodlibetal questions. From the jurists, John
excerpted material from William Durandus the Elder’s Speculum iudiciale and
Repertorium, Peter Sampson, Garsias Hispanus’ commentary on the Second Council of
Lyons, Burchard of Strasbourg’s Summa iuris, and Hermann of Minden’s treatise on the

interdict.”

Turning to the section on usury (SC 2.7), we are struck by the quantity of

additions John made to Raymond’s Summa from legal and theological sources.

43. Finke, "Freiburger Dominikaner," 167.
44. Boyle, "The 'Summa Confessorum' of John of Freiburg," 248-49.
45. Ibid., passim.
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Beginning with legal sources, John added 46 references to Hostiensis” Summa aurea in
38 out of the 83 questions on usury in the Summa confessorum, along with 7 references to
Hostiensis’ Apparatus super quinque libros decretalium.*® These references consist
either of excerpts from the works or brief notations of the correspondence of the author’s
opinions with those John treated at length using other authorities. In addition to
Hostiensis’ works, John made 10 references in 7 questions on usury to Innocent IV’s
Apparatus super quinque libros decretalium, 23 references in 20 questions to Gottofredo
da Trani’s Summa super titulis decretalium, 4 references to the Ordinary Gloss to
Gratian’s Decretum, 6 references to the Ordinary Gloss to the Liber Extra, and 3
references to the decrees of the Second Council of Lyons (1274).7 1In terms of
theological sources, John added 21 references in 16 questions to Ulrich of Strasbourg’s
Summa de summo bono, 14 references to the Secunda secundae of Thomas Aquinas’

Summa theologiae, and a single reference to the Ordinary gloss to the Bible.*

In total, John added 134 distinct items to Raymond of Penyafort’s discussion of
usury in the Summa de poenitentia and to the gloss to the same by William of Rennes, the
foundational sources of the Summa confessorum. Given the volume of additional
material on usury that John brought forth to expand upon Raymond’s Summa, one will
not be surprised to learn that whereas Raymond dealt with usury and pledges in 18 brief
questions, John of Freiburg’s discussion of lending and security stretches to 83 questions,
some of which are quite lengthy. For example, Question 16 on exceptions to the usury
ban runs to just under a thousand words. In light of these figures, it is evident how

considerably John of Freiburg revised his model.*’

46. See tables 5-6 in Appendix I.
47. See tables 7-11 in Appendix I.

48. See Tables 12-14 in Appendix I. Boyle notes that John makes use of these authors sporadically
throughout in the Summa confessorum. Ibid., passim.

49. Nor did John seek out this material for its own sake. In the judgement of Stintzing and Finke, John’s
vastly expanded casuistry is not simply so much hot air, but represents a genuine attempt to add greater
precision to Raymond’s sometimes diffuse discussion of cases in his Summa. See Finke, "Freiburger
Dominikaner," 169; Stintzing, Geschichte der populdren Literatur des romisch-kanonischen Rechts,
512-13. Cf. Académie des Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol. 28, Suite du
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The extent of John’s revision of Raymond’s Summa comes to the fore from a brief
discussion of a specific questio on usury in the Summa, which is representative of his
overall work of expansion. In the first question on usury, John delimits the crime, taking
Raymond’s definition of usury as “gain owed or exacted from a loan” as his starting
point. However, John adds significantly to Raymond’s discussion here. In terms of
authorities, John includes the opinions of Gottofredo da Trani and Hostiensis in his
Summa aurea, as well as a reference to Bernard of Parma’s Ordinary Gloss to the Liber
Extra. From these sources, John points the reader to three additional references to
Gratian’s Decretum, four additional references to the Liber Extra, and one additional
reference to Justinian’s Digest, considerably expanding the legal grounds for his
definition of usury in comparison to Raymond of Penyafort’s. Through Gottofredo da
Trani and Hostiensis’ works, John adds to Raymond’s definition the criterion of the
lender’s subjective intention: if the lender only lends out of hope or expectation that he
will receive back something in addition to the principal of the loan, then whatever he
might accept beyond the principal is tainted with usury and must be restored to the

debtor.”

The extract from Gottofredo da Trani is a substantial quotation, whereas John
draws on Hostiensis in paraphrase. He draws on the Ordinary Gloss in this question
merely to note a concordance of opinion. Throughout the section of the Summa
confessorum on usury, John varied his use of legal sources in these three ways. For
example, in Question 46, on whether bishops who subscribe to, or place their seal upon,
usurious instruments are guilty of the crime, he quotes Hostiensis at length, while merely
noting that Gottofredo da Trani completely agrees with his opinion that such bishops are,

in fact, culpable if they do so wittingly.”'

quatorziéme siécle, 266.
50. SC2.7.1.
51. SC2.7.46.
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Since the archetype of John’s Summa, Raymond of Penyafort’s Summa de
poenitentia, decidedly belongs to the juridical genre of writing in light of its nearly
exclusive focus on the law of the Church, given John’s inclusion of theological material
in his Summa the question arises of whether the Summa confessorum represents a shift in
the genre of confessional manuals away from jurisprudence and towards theology as the
grounds for reflection on practical morality in administering confession.” Pierre
Michaud-Quantin argues convincingly that John’s inclusion of theological material does
not so much represent a shift away from legal sources as the grounds for practical moral
science, but rather reflects the rising interest theologians in the thirteenth century took in
practical morality, which had traditionally been the subject matter of law. Peter the
Chanter’s Summa de sacramentis et animae consiliis, completed at the end of the 12th
century, marked the first instance of this new concern among theologians for practical
morality, whereas formerly their interests had been almost exclusively in the field of
speculative ethics. Thus Michaud-Quantin concluded sensibly that in the Summa John
remained rooted in the legal tradition, but turned to the works of the theologians because

they themselves had entered upon his subject matter.”

As a result in the Summa John was able to produce a work that retained the
practical orientation of the legal genre, while at the same time synthesizing the insights of
both law and theology into a more comprehensive whole. The product, according to
Amédée Teetaert, was a work in which “the detail and the multiplicity of the decrees and
practical counsels, dispersed throughout the penitentials and the canonical collections, are

ordered and attached to the principles of speculative morality.”* The theoretical insights

52. Boyle hinted at such a transition. Boyle, "The 'Summa Confessorum' of John of Freiburg," 252.

53. “Jean de Fribourg s’informe auprés des maitres zn sacra pagina parce que ceux-ci se sont placés sur son
terrain.” Michaud-Quantin, Sommes de casuistique, 46-47.

54. “Il est de la premiere génération des moralistes qui, poussant a fond 1’oeuvre entreprise par saint
Raymond de Pefiafort dans sa Summa casuum, firent de la casuistique et de la pastorale une science, ou le
détail et la multiplicité des décrets et des conseils pratiques, dispersés a travers le pénitentiels et les receuils
canoniques, sont ordonnés et rattachés aux principes de la morale spéculative.” Teetaert, La confession aux
laiques, 441. Cf. Michaud-Quantin, Sommes de casuistique, 47; Hinnebusch, Intellectual and Cultural Life
to 1500,253.
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of speculative morality, garnered from theologians, made the Summa confessorum a much
more effective manual for training confessors in the judgement of souls. Whereas the law
told the confessor that something was wrong, theology could help him to understand why
it was wrong, and could enable him, in turn, to explain this to the penitent, making it less
likely that he or she will relapse. The fruitful combination of the practical treatment of
discrete cases within the law and theoretical reflection on the licitness of actions
considered more generically within theology was truly the best means of reforming the
practice of the confessor and the penitent alike, and it was likely with this end in mind

that John sought to integrate the two in the Summa confessorum.

The Summa confessorum, therefore, stands as the fruit of John’s lifelong
obsession with the pastoral care of souls, which began with his close studies of Raymond
of Penyafort’s Summa de poenitentia by means of his analytical table to the same and
expansion of William of Rennes’ gloss. His own independent researches began to
blossom with his Libellus questionum casualium and reached their full flower in the
Summa confessorum. John had always the same aim in mind: to provide a comprehensive
guide to the moral teachings of the Church that would be of practical use to the confessor
in the penitential forum. How brilliant and significant the Summa confessorum was
within the genre of confessors’ manuals will become apparent from the following
chapters, in which I shall focus on the usury prohibition as one conspicuous area within
the domain of pastoral care to which John contributed significantly — an area that also has

important ramifications for social and intellectual history.
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CHAPTER THREE: THE TEACHINGS OF THE SUMMA CONFESSORUM ON USURY

Now that we have surveyed the conditions of the Summa confessorum’s
production, its general subject matter, and intended audience, the stage has been set to
proceed to a specific analysis of its teachings on the Church’s prohibition of usury. On
the basis of Luke 6:35, where Jesus says, “Give a loan, hoping for nothing therefrom,”’
the canon law of the medieval Church forbade anyone to exact any interest in a loan.
Loans from Christians had to be entirely gratuitous.” Although the general principle
appears relatively straightforward and comprehensive, the usury ban was subjected to the
most intense scrutiny by intellectuals throughout the Middle Ages, which most often
focused on the question of whether a given form of exaction in a loan contract constituted
genuinely filthy lucre or could be interpreted as compensation for loss incurred by the
lender, and thus as really no gain at all. It is against this background that John of
Freiburg developed his 83 questions on usury in the Summa confessorum, which can be
analyzed under the broad categories of usury theory, prevention of usury, punishment and

restitution, and the examination of specific usurious contracts.

In what follows, I shall unfold the contents of the Summa confessorum on usury
under these broad categories, clarifying the meaning of John’s text where there is some
doubt and demonstrating where possible the concrete historical situations to which the

questions on usury in the Summa confessorum corresponded.” The usury prohibition was

1. “Mutuum date, nihil inde sperantes.” SC 2.7.1.

2. 8SC2.7.1. For an overview of the Church’s teaching on usury, see the sources listed in the introduction
inn. 11 onp.4.

3. Considerations of space and legibility of the text make it necessary frequently to omit the names of
John’s sources in discussing the section on usury in the Summa confessorum. The reader should keep in
mind that John was first and foremost a compiler. The opinions discussed below were culled from other
sources and were not John’s original creations. References to the relevant questions in the Summa
confessorum are provided throughout the commentary so that the reader may consult the edition of the text in
Appendix III and discover the diverse authorities for John’s opinions there. Due to the extent of the
Summa’s treatment of usury, I considered it prudent to pass over some of its more self-evident sections
without comment, trusting that the reader will readily grasp their contents from my edition of the text. This
is particularly the case with John’s treatment of pledges, which I have left out of this overview of his
teaching on the usury prohibition, since much of it consists of an extension of principles that he laid down
previously when discussing the usury ban or pertains to technical matters concerning the custody of pledges
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a living law that sought to regulate real economic activities within medieval society, if not
always in the bishop’s court, then certainly in the internal forum of confession. If we are
to grasp the Church’s usury ban aright, we must understand that it arose through a
dialogue with real medieval business and lending practices, which it sought to bring into
line with the requirements of justice as articulated in the lex divina. Usury was an urgent
problem of injustice within medieval society to which the Church sought to respond in
the court of the usurer’s conscience. Manuals such as John of Freiburg’s Summa
confessorum served as a means of training the judges of this court. Confessors needed to
know how to handle usurers, because they, and the souls entrusted to their care, came into

contact with them in their day to day life.*

THEORETICAL UNDERPINNINGS OF THE USURY BAN

John begins his discussion of usury in the Summa confessorum by stating
Raymond of Penyafort’s definition of the crime: “Usury is gain (lucrum) expected or
exacted from a loan contract.” This illicit gain, according to Ulrich of Strasbourg, must be
gain in virtue of the loan itself, and thus does not include free gifts (liberalis donatio)
from the debtor to the creditor, which the latter may receive without fault.” According to
William of Rennes’ gloss, such gifts must arise from the debtor’s pure affection for the

creditor and not from an implicitly understood compulsion to remunerate him for the act

and legal actions concerning a pledge.

4. That usurious activities commonly fell within the purview of the workaday confessor is also evidenced
by Dr. Boyle’s discovery of an anonymous Dominican compilation of material pertaining to pastoral care
from 1260 x 1280. The compilation, which was written by or for a lector who may have been located in
Pontefract in Northern England, contains a series of cases of conscience that, in Dr. Boyle’s words, “cover
most of the practical aspects of the pastoral care with which an ordinary Dominican or Frater communis
would be expected to be familiar.” Included among these are cases pertaining to loans, usury, and
restitution. Leonard E. Boyle, "Notes on the Education of the Fratres Communes in the Dominican Order
in the Thirteenth Century," in Pastoral Care, Clerical Education and Canon Law, 1200-1400 (London:
Variorum, 1981), 261-63.

5. §C2.7.1. Aquinas gives the same opinion at the end of SC 2.7.2, where he adds that things that have
no pecuniary value, such as benevolence and love for the lender, can licitly be “exacted” in a loan contract.

-71 -



of giving the loan. If the lender suspects that the debtor gave him something out of a
perceived, though unstated, obligation for granting him the loan or an extension to it, he
is bound to restore this, since it constitutes gain received in virtue of a loan.’ Although
the debtor has a natural obligation to give a reciprocal gift (anthidota) for the favour of
the loan under Roman and Canon Law, this obligation, as John explains, quoting from
Aquinas, is a “debt” of friendship. The “obligation” is spontaneous and is not measured
with respect to the quantity of the loan, but in relation to the affection that motivated the
creditor to lend. In terms of strict justice, the debtor is only obligated to return the
principal of the loan.” Thus any gain over and above the principal that is received in
virtue of the loan itself, whether it was given as a gift or exacted through a contract,

constitutes usury — an unjust addition — and must it be restored to the debtor.

When we think of interest-bearing loans today, we usually conceive of the interest
as a cash payment added to the loan over and above the principal. However, according to
the medieval view of loan contracts as encapsulated in John’s Summa, usury was not
restricted merely to superabundances of cash, but extended to any increase over and
above the principal of the loan whose value can be measured in money, since, according
to Aristotle, “everything is considered money, whose value can be measured in money.”®
Following Aquinas in the Summa theologiae, John asserts that whoever receives
something in addition to the principal in a loan whose value can be measured in money
commits the same sin as the one who exacts usury in money directly.” Thus, in exchange
for a loan one cannot exact compensation from the debtor’s manual labour, his personal

service (obsequium), or his skill in speaking, since all of these have a pecuniary value."

6. The debtor may even retain other possessions of the lender that he has in his possession to compensate
for this “voluntary” payment of de zure usuries. SC2.7.8.

7. §C27.1,2.76.

8. Cf. Nicomachean Ethics,1V.1, 1119b25 in Aristotle, "Nicomachean Ethics," in The Complete Works of
Aristotle: The Revised Oxford Translation, trans. W. D. Ross, J. O. Urmson, 2 vols. (Princeton, NI:
Princeton University Press, 1984),2:1767.

9. SC272.

10. SC2.7.5. Cf.SC 1.1.7, where, in the context of discussing simony, Raymond defines munus a manu as
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For the same reason, scholars who deposit money with money-changers on the condition
that the latter must lend to them whenever they should be in need are reckoned to be

usurers, since the reciprocal loan (remutuatio) has a pecuniary value."

Not only money,
therefore, but anything with a pecuniary value that is exacted over and above the principal

of the loan constitutes usury and must be restored to the debtor.

John clarifies what Raymond means in his definition by “expected gain” by
adding Gottofredo da Trani’s definition of usury. According to Gottofredo, usury is
“whatever is added to the principal due to a prior intention or contract, for the vice of

usuries is contracted through hope or expectation alone.”"

If the principal motive that
one has in lending is not charity or love of the neighbour, but to receive some gain in
return, this expectation taints the contract as usurious. One can discern the presence of
such a corrupt intention, according to Hostiensis, if the lender would not otherwise lend
than from an expectation of gain. In the case of corrupt intention, whatever the lender
received from the debtor in excess of the principal of the loan, even if it was granted
freely out of affection for the granting of the loan or an extension to it, must be restored to

him."”

Thus, for example, if someone lends a supply of grain that has already been
harvested (annonam veterem) in exchange for a future (novam) harvest with the intention
to gain from the exchange (due to a favourable fluctuation in grain prices or the superior

quality of the future harvest),' rather than to protect his own harvest from perishing or to

help his neighbour in his need, he is to be reckoned a usurer and obliged to make

money, munus ab obsequio as undue service, and munus a lingua as praise. See alsoC.1q.1c. 114.

11. SC 2.7.22. Similarly, a lord with rights over a mill cannot lend to millers on the condition that they
will grind their grain in his mills, since he stands to gain from the fees he will receive from them for using
his mill, which, if they were free to mill where they wished, they might pay elsewhere. By removing the
freedom from the miller to mill where he pleases, the lord of the mill compelled him to render a
superabundance for the loan over and above the principal, which constitutes usury. SC 2.7.10.

12. SC2.7.1.
13. §C2.7.1,2.7.7.

14. This is the sense in which I understand Raymond and Hostiensis’ reference to the lender’s sinful desire
to receive a “meliorem rem,” which is supported by the William of Rennes’ gloss towards the end of the
question. SC 2.7.42.
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restitution of any surplus to the debtor.” This criterion of pure intention dominates much
of John and his sources’ analysis of usurious contracts, and the reader will do well to keep

it foremost in his or her mind.

Although medieval jurists commonly distinguished illicit, corporeal usury from
licit, spiritual usury — the profit of good works that Jesus speaks of in the parable of the
talents (Matt. 25:27)'® — following Ulrich, John claims that only the former truly exists,
since Jesus spoke merely figuratively of the latter. However, corporeal usury is itself
divided into two species: usury of the principal and usury of usuries. The latter represents
something akin to the modern notion of compound interest, wherein interest is exacted on
the principal of the loan plus the interest accumulated thereon, and not simply on the
principal. Usurers who exact either form of interest, according to Raymond, Hostiensis,

and Gottofredo, commit a mortal sin and are ipso iure infamous under the law."

Drawing on Raymond’s text and William of Rennes’ gloss, John also mentions
several specific forms of interest that ultimately have their roots in Roman civil law." In
Gratian’s Decretum, Raymond writes, there is mention of the centesima and sextupla,
which he understood to be equivalent to a rate of 100% and 50% interest per year
respectively. Under Roman law, however, the centesima was equivalent to 1% interest
per month, or 12% per year, and although the the sescupla did amount to an interest rate
of 50%, it was only exacted on wet or dry fruits."” To these forms of usury, William’s
gloss adds the trientes, semisses, and besses. These categories of interest trace their

origins in law to Justinian’s Codex. They permitted different classes of persons in Roman

15. §C2.7.42.

16. “Thou oughtest therefore to have committed my money to the bankers, and at my coming I should have
received my own with usury” (DRB).

17. SC 2.7.14.
18. SC 2.7.14.

19. See Adolf Berger, Encyclopedic Dictionary of Roman Law, Transactions of the American
Philosophical Society N.S. 43, pt. 2 (Philadelphia: The American Philosophical Society, 1953), s. v.
“centesima,” 386; and Cod. Th. 2.33.1 in Th. Mommsen and Paulus M. Meyer, eds., Theodosiani libri XVI
cum Constitutionibus Sirmondianis et Leges Novellae ad Theodosianum pertinentes, vol. 1, pt. 2 (Berlin:
Weidmanns, 1905), 124.
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society to demand varying degrees of interest in their contracts. As the example William
gives of calculating the rates shows,” the interest rates for these different categories work
out to 33.33%, 50%, and 66.66% or 12.5% respectively, depending on whether one
reckons the bes as 2/3 or 1/8 of the whole. Unfortunately, William’s scholarly precaution
did not, or could not, extend so far as consulting the text of the law in the Codex itself,
since this makes clear that the triens amounts to 1/3% monthly or 4% annually, the semis
1/2% monthly or 6% annually, and the bes to 2/3% monthly or 8% annually.”' In light of
the errors of John’s sources in interpreting these extracts from Roman law accurately, and
his own failure to correct them, it is likely that we are witnessing here the effects of the
Church’s prohibition against religious studying Roman law. The Dominicans, for the
most part, had to work with these texts indirectly through the medium of compilations
and the commentaries of those who worked with the leges at first hand and thus were on

much less secure footing than in their interpretations of canon law and theology.

To explain why usury is sinful and illicit, in addition to the biblical proscription of
usury in the Hebrew Bible and the New Testament,”> John draws on the consumptibility
argument of Thomas Aquinas as his primary rationale. Aquinas argues that in the case of
things that are consumed in use, such as wine or money, use and ownership cannot be
separated in a loan, since the consumption of the item entirely constitutes its utility to the

lender, and thus the use-value of the item lent is identical to the value of the item itself.

20. “Verbi gratia, sors si sit XXX, huiusmodi triens est X, semis XV, bes secundum quosdam XX,
secundum alios bes est octava pars.” SC 2.7.14.

21. “Ideoque iubemus illustribus quidem personis sive eas praecedentibus minime licere ultra tertiam
partem centesimae usurarum in quocumque contractu vili vel maximo stipulari: illos vero, qui ergasteriis
praesunt vel aliquam licitam negotiationem gerunt, usque ad bessem centesimae suam stipulationem
moderari: in traiecticiis autem contractibus vel specierum fenori dationibus usque ad centesimam
tantummodo licere stipulari nec eam excedere, licet veteribus legibus hoc erat concessum: ceteros autem
omnes homines dimidiam tantummodo centesimae usurarum posse stipulari et eam quantitatem usurarum
etiam in aliis omnibus casibus nullo modo ampliari, in quibus citra stipulationem usurae exigi solent.” C.
4.32.26.2 in Paulus Krueger, ed., Codex lustinianus, 5th ed., Corpus iuris civilis 2 (Berlin: Weidmanns,
1892), 173.

22. In SC 2.7.1, John cites, following Raymond, Lev. 25:37 (“You shall not give your money to usury, and
every superabundance of fruits you shall not exact”), Deut. 23:19 (“Nor shall you accept usury of
foodstuffs, nor of anything at all”’), and Luke 6:35 (“Give a loan, hoping for nothing therefrom™) as the
biblical authorities supporting the usury prohibition. The translations are of the texts as they occur in
John’s Summa.
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Furthermore, the use of such a thing in consumption cannot be conceded to another
person without essentially conceding ownership (dominium) over the thing itself, which
prohibits the lender from charging for the use of the item he has lent as if he still
possessed it, but was only conceding its use for a time.” If, for example, you lend me a
bottle of wine to drink, the purpose of the loan is for me to consume the wine by drinking
it, and thus you have de facto conceded to me ownership over that bottle of wine. Since
the wine’s use is inseparable from the substance of the wine itself, I cannot consume it
without appropriating its substance to myself. I cannot use the wine without drinking it
and making it disappear down my gullet and out of existence for both you and me. For
this reason, in the loan you have given up your proprietary right over the wine, and the
corresponding right to charge for the use of a thing in your possession. Since you have
lent me the wine to drink, moreover, you cannot charge me anything for the use of the
wine beyond the value of the wine itself, since its entire use-value is exhausted once the
last drop flows from the bottle — there is no more wine to draw utility from! The use-
value of drinking a litre of wine is equivalent to a litre of wine and no more. To expect
1.25 litres of wine in return for drinking one litre of wine is to charge for something that

does not exist, for the use-value of the wine is identical to its consumption-value.

In a loan for the purpose of consumption, then, one cannot separate the use of a
thing from the thing itself, since its use is the consumption of that thing, and thus
equivalent to the value of that thing. When the item lent is consumed in use, it becomes
the property of the debtor, extinguishing any right that the lender may have to charge for
its use. Therefore, one cannot charge something in addition to the value of a consumable
for its use, since then one would be selling something that does not exist, which is
fundamentally unjust. Justice requires only that debtor return its equivalent value to the

lender. Since, according to Aristotle, money was invented principally for making

23. SC2.73.
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exchanges,* its use is identical to its consumption, and thus it is essentially unjust to
receive a price for its use in a loan.”> In a similar fashion to the wine, if you lend me a
dollar to buy something, you concede to me not simply its use, but the dollar itself, since,
like the wine, I cannot use it without consuming its substance (in this case, by spending
it), thereby making it my own. Once the dollar has left your hand and entered mine for
the purpose of spending it, you cease to have any proprietary right to it, and thus cannot
charge for its use as though you still possessed it. Like the wine, the dollar’s entire use-
value is exhausted when I consume it in the act of spending. A dollar’s worth of
spending money is worth one dollar, and thus to expect $1.25 in return for it is to charge
for utility that does not exist and to which the lender has no right.”* A loan of money is
fundamentally different from the leasing of a house, or any other thing that is not
consumed in use, since with such items the lessee does not consume the substance of the
item in using it (thereby appropriating it), and thus the lessor may justly charge for the
use of his thing.”” The sin of usury, then, is fundamentally a sin of injustice. It represents
a violation of the commutative justice governing contracts of exchange,” which demands

that there be a strict, arithmetical equivalence between the items exchanged.”

24. Cf. Nicomachean Ethics V.5, 1133a15-25 in Aristotle, "Nicomachean Ethics," 1788; and Politics 1.9,
1257b20-25 in Aristotle, "Politics," in The Complete Works of Aristotle: The Revised Oxford Translation,
trans. B. Jowett, 2 vols. (Princeton, NJ: Princeton University Press, 1984), 2:1995.

25. SC 2.7.3. Cf. Hostiensis’s opinion that one who lends money to a merchant has no claim to any of the
profits he may make with the money, since by consumption the money becomes the debtor’s, along with the
merchandise bought with it and the profits gained thereupon. SC 2.7.28.

26. However, if someone should lend money, or any other thing that is consumed in use, not for the
purpose of consumption, she could legitimately charge for its use. Thus, it is licit, according to Aquinas, to
charge someone for the use of money as a decoration (ad ostentationem), since then the substance of the
money is not consumed in use and therefore ownership over the money does not pass to the debtor. The
money remains in existence, thus remaining the lender’s, and she may legitimately charge for the use of her
thing (SC 2.7.4). Likewise, when someone entrusts his money to a merchant to trade with or to a craftsman
to produce something, keeping to himself all the risks of the venture, he may legitimately profit from it as if
from his own money, since he has not relinquished ownership over the money (as the retention of the risk in
dealing with it indicates), but rather the merchant and the craftsmen act as his proxies in administering it
(8C2.7.37-38).

27. §C 2.7.3. Cf. SC 2.7.28, where Raymond offers three distinctions between a loan and a lease, the
second of which is that in a lease the thing leased does not deteriorate in use.

28. Cf. Ulrich of Strasbourg’s discussion of the justice of rent contracts in light of the usury ban in SC
2.7.31.

29. For an overview of the significance of Aristotle’s concept of commutative justice to the usury
prohibition in the Middle Ages, see Joel Kaye, Economy and Nature in the Fourteenth Century: Money,
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Although it is a grave sin to lend at usury, John asserts, again following Aquinas,
that if the proper precautions are observed, it is not a sin to receive a loan at usury.
However, the potential debtor must ensure that the lender would not lend otherwise than
at usury or else he would be inducing him to sin, which is illicit. If the lender will only
lend at usury, then just as God uses all sins for good, so the debtor may use the usurer’s
sin for the good of alleviating his own or another’s need, or even, Ulrich adds, “for the
utility that someone derives in carrying out his business.” In so doing, Aquinas asserts,
the debtor is merely emulating the example of the ten men in the book of Jeremiah (41:8)
who, in order to escape death at the hands of Ishmael, exposed their goods to him, thereby
using the sin of his depredation to the good end of saving their own lives.”’ Thus, as John
points out elsewhere in the Summa, drawing on William of Rennes’ gloss, in usury there
is no shame for the giver, but only for the receiver. In this respect, usury differs from
simony, where both the seller and the purchaser of ecclesiastical benefices are culpable,
and therefore the pope may dispense from restitution of the illicit gain as he sees fit. In
cases of usury, whether grounded in a formal contract or stemming from corrupt
intention, divine law and natural equity demand that restitution must be made to the giver

as the injured and innocent party.””

Market Exchange, and the Emergence of Scientific Thought, Cambridge Studies in Medieval Life and
Thought: Fourth Series (Cambridge: Cambridge University Press, 1998), 79-87. Cf. Raymond de Roover,
San Bernardino of Siena and Sant'Antonio of Florence: Two Great Economic Thinkers of the Middle Ages
(Boston: Harvard Graduate School of Business Administration, 1967), 8. On the natural law argument
against usury, see Noonan, The Scholastic Analysis of Usury, 38-41,51-57.

30. For the significance of Ulrich’s addition here in terms of the social history of the usury prohibition, see
below, p. 223. Ulrich clarifies, however, that where there is no pressing need of obtaining just profit
(coactio per utilitatem iusti lucri), then it is illicit to receive such a loan at usury, as is the case with those
who receive loans for gambling at dice. SC 2.7.44. We have an example of such a gambling loan from
John’s Confessionale. There he describes a gambling loan called a vuertech in German, in which two men
wish to gamble but neither has any money at hand. A third person, a sort of medieval “backer,” steps in
and agrees to pay the winner in the place of the loser in exchange for a fee from the loser for the sake of the
short-term loan. This fee taints the loan as usurious: “Item si accepit <quod> vulgariter dicitur in
theothonico vuertech, cum, scilicet, ludentes nec denarios nec pignora parata habent, et aliquis sit
fideiussor, promittens satisfacere et solvere ei qui lucratus fuerit. Et sic ex pacto accepit aliquotam lucri,
puta duodecimum denarii, vel aliam quotam, si iste, rogatus, fideiussit, et talem usuram accepit.” Vat.,
Urbin., MS lat. 502, fol. 36rb.

31. SC2.7.44.
32. SC2.709.
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Granted that it is a sin to receive usuries at first hand, the question arises
concerning whether it is a sin to receive them at second hand or otherwise benefit from
them indirectly. In the Summa, John examines this question several times, and his
analyses may be grouped under the categories of those involved immediately in the life

and business of the usurer and those only entering his sphere tangentially.

Beginning with those at a further remove from the usurer’s activity, John initially
asserts, drawing on William’s gloss, that a man who weds the daughter of a usurer may
receive her dowry from the usurer’s illicit wealth, provided he did not know beforehand
that his father-in-law-to-be was a usurer and that he exhibited due diligence in attempting
to find this out, or that he believed his future father-in-law had other means whence he
could make restitution to his victims.” The same precautions apply to the creditor
receiving a legitimate, non-usurious debt back from a usurer.* Towards the end of the
question, William revises the opinion he has just offered and adds another precaution that
the creditor must attend to in receiving back his debt from a usurer: the creditor must not
have lent the money in bad faith. If, for example, he lent so that the borrower might use
the money for gambling at dice or prostitution, then he may not receive back his debt
from such tainted sources. All others may receive back a contractual debt or a debt
arising from indemnification for some injury (maleficio) from usurers, provided that they
do not receive as repayment usuries that the latter exacted in kind from others (such as
excess grain obtained in an advanced purchase). Those from whom they exacted these
usuries still have a right to reclaim them, and their creditors may not substitute anything

else for them without the permission of their victims.”

If we compare this question with the one preceding it, which asks whether one

who paid usuries can seek back something the usurer bought with the usuries and gave to

33. SC 2.7.56.
34. Cf.SC2.7.55.
35. SC 2.7.56.
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someone else, it becomes clear that the reason sons-in-law may receive dowries from
usurers and creditors may receive their debts is that these parties do not profit through the
receipt of such goods, thereby indirectly profiting from a loan. They merely receive
something that is owed to them. They do not receive the usuries ex causa lucrativa, in
which case they would become a party to the usurious activity and would be bound to
restore the usuries to the original victims.® Therefore, provided that they acted in good
faith, which is established by observance of the precautions outlined above, they may
licitly receive what is owed to them from usurers, leaving the responsibility for making
satisfaction to their victims in the usurer’s hands. If they have exercised all due diligence
in their dealings, legitimate creditors of usurers have the same claim to restitution of
something owed to them as the victims of usurers. The claims of the one do not trump

those of the other.

Concerning those more closely involved in the usurer’s activities, John notes,
following Hostiensis, that notaries who create instruments for usurious contracts become
infamous under the law, like the usurers themselves. They can no longer provide
testimony in legal cases, nor do their instruments henceforth have any legitimacy.”’
Similarly, bishops who knowingly affix their signature and seal to usurious contracts
become participants to the usuries, since according to many articles of law their signature
implies their consent to and approval of the actions contained within the contract. Such
bishops, Hostiensis concludes, are the “snare of young men,” spoken of by the prophet

Isaiah (42:22).%

Worse than opportunistic notaries and bishops, however, are those who induce
others to engage in usury, either by merely counselling them or by lending them money —

gratuitously or onerously — for this purpose or by entering into a partnership with them to

36. SC2.7.55.
37. SC2.745.
38. SC 2.7.46.
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this end. According to Aquinas, those who give money to someone who does not have
his own means to engage in usury become partakers in the fault, since they provided the
material for the sin.” In one of his rare additions to his sources in the section on usury in
the Summa confessorum, John notes that Aquinas makes no mention of whether such
inducers are responsible for making restitution. Therefore, the reader must rely on the
opinion that he has already quoted from William of Rennes’ gloss, which contends that
such inducers are only responsible for making restitution to the victims of usury to the
extent that they benefited from the usury themselves. Unlike those who induce others to
commit theft and robbery, they are not responsible for the entirety of the restitution or for
making any restitution at all if they received nothing from the usuries exacted by the
person whom they induced to engage in usury. This is the case, William explains,
because theft and robbery are entirely against the will of the victim, whereas in the case
of usury the victim willingly hands over the usuries (that is, according to Ulrich, with a
conditional will that prefers to pay the usuries rather than to forego the loan entirely).*
The result is that those who induce others to commit usury are more lightly treated in the

law concerning restitution than those who induce others to commit robbery and theft.*!

In contrast to those who induce others to engage in usury, those who receive
usuries in another’s name without their knowledge are entirely culpable and bound to
restore the whole of the ill-gotten gain. Therefore, just as it is forbidden to receive
usuries in one’s own name, neither may a tutor, guardian, or procurator receive them in

another’s. If such persons do accept usuries in managing the affairs of their clients, as

39. However, Aquinas clarifies that one may place money for safekeeping with a usurer who has other
means for carrying on his business, since then she uses the sinful man for good. SC 2.7.61.

40. SC 2.7.15. According to Odd Langholm, the argument that a debtor only pays usuries with a
conditional will (voluntate comparativa) was first advanced by Thomas of Chobham in his Summa
confessorum (1216) and William of Auxerre in his Summa aurea (ca. 1220-1225). Roland of Cremona, the
first Dominican to occupy the chair of theology at Paris (in 1229), repeated the argument in his own Summa
(ca. 1234), where he notes that usuries are only paid with a forced will (voluntate coacta), but that
nevertheless, according to Augustine and Aristotle, “coacta voluntas est voluntas.” Odd Langholm, The
Legacy of Scholasticism in Economic Thought: Antecedents of Choice and Power (Cambridge: Cambridge
University Press, 1998), 60-62. Since the wording of Roland and Ulrich’s arguments is very similar, it is
possible that Ulrich’s source here was ultimately the Summa of his fellow Dominican.

41. SC2.7.61.
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those who exercise authority in their contracts they are responsible for the faults
contained in them, even if their clients are technically the legal actors. Therefore
Raymond argues that such persons are bound to make restitution for the ill-gotten gains
they received in their clients’ name if their clients are unable or unwilling to do so, since,
as it is stated in Gratian’s Decretum, “the same penalty binds those acting and those
consenting” (C. 2 q. 1 ¢. 10).* For the same reason, agents who invest their principals’
money in usury without a mandate from them to do so are, according to William of
Rennes, entirely responsible for the fault and obligated to make restitution for their
principals, even if they themselves did not receive any of the usuries.” From this we can
infer a general principle of the practical morality arising out of the Summa confessorum:
someone who has been unwittingly duped into engaging in an illicit act, such as usury,
ought not to suffer a loss due to the conscious malevolence of the one who was managing
her affairs, even if this means that in the end she will retain the shameful gains of that

activity for her own utility.

Finally, entering the usurer’s household, John asserts, following William of
Rennes’ gloss, that the servants of usurers who serve them in licit or honourable ways
may accept their wages from his usurious gains. The reason for this is that vis-a-vis the
servants these usuries do not represent a gain, but rather a compensation for the benefit
the usurer derives from their services. As in the cases described above of the sons-in-law
and legitimate creditors of usurers,” servants do not receive usuries from the usurer ex
causa lucrativa, which would associate them to the sin insofar as they had gained
indirectly by virtue of the loan itself. Since to receive what one is owed does not

represent a gain, servants may licitly receive the wages due to them from the usurer.*

42. SC2.7.62.
43. SC2.7.64.
44. See p. 80 above.

45. SC 2.7.59. This applies also, as William of Rennes explains in another question in John’s Summa, to
servants of usurers who count money for them and collect the usuries in their stead. These servants are not
bound to make restitution of what they receive from their masters. SC 2.7.63.
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Unlike the servants of the usurer, the usurer’s family stands in a more precarious
position since they do receive their food, drink, clothing, and other expenses from usuries
without any compensatory labour. They benefit from usuries ex causa lucrativa and thus
stand as ones who profit indirectly in virtue of a loan. Like the family of a robber, then,*
they are obliged to restore every expense that they paid for with the shameful gains of the
usurer, since, according to Raymond, “those who receive something as a gift are

absolutely obligated to make restitution.”™’

They remain obliged to such restitution
unless they are actively engaged in urging the usurer to make restitution to his victims
himself. In this case, the obligation for them to restore is removed, since “one who
usefully manages the business of another, even with him ignorant or absent, licitly
receives expenses.”*® Once again we see that the decisive criterion determining whether
one may licitly receive usuries at second hand is whether one receives these usuries as a
form of profit, which constitutes indirect usury, or one receives them as compensation, in
which case they may be licitly received since they do not represent a profit for the person

receiving them. Those who receive something that is owed to them do not profit

indirectly from a loan and are thus cleared from the taint of usury.

ExcepTioNS TO THE USURY BAN: WHAT CONSTITUTES GAIN FROM A LOAN?

46. SC2.7.70.

47. “Qui dono accipiunt precise tenentur ad restitutionem.” SC 2.5.67 in John of Freiburg, Summa
confessorum reverendi patris Joannis de Friburgo sacre theologie lectoris Ordinis Predicatorum non modo
utilis sed et Christi omnium pastoribus perquam necessaria, summo studio ex Raymundo, Guilhelmo,
Innocentio, Hostiensi, Goffredo, aliisque viris perdoctis qui in vinea Domini laborarunt convexa, antea
prelum non passa, luculento atque evoluto adhibito repertorio, ab innumeris insuper mendis per egregium
iuris utriusque licentiatum dominum Henricum Vortomam de Norimberga emaculata, marginarisque
doctorum notis insignita. Adhibitus est preterea epilogus totius ferme iuris canonici puncta complectens
(Lyons: Jacobus Saccon, 1518), fol. 65vb.

48. “Qui vero comedunt vel bibunt aut induunt vel in alios usus necessarios expendunt, ut uxor et ceteri
familiares, tenentur de omnibus que sic expenderunt, nisi in casu cum agunt causam spoliatorum monendo
et inducendo pro posse ipsum raptorem ad restitutionem faciendam. Tunc enim non tenentur. Nam qui
alterius negocium gerit utiliter etiam ignorantis et absentis licite recipit expensas.” SC 2.5.67 in Ibid., fol.
65vb.
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Just as important for a correct understanding of the usury ban in the Summa
confessorum as an awareness of what constituted the crime is a grasp of the cases to
which it did not apply, insofar as these exceptions clarify the essence of the ban. They
help us to understand what, according to the minds of medieval lawyers and theologians,
precisely constituted gain in a loan, which it was illicit to exact in a contract or hope for
with a corrupt intention. Broadly speaking, these exceptions can be analyzed under the
two headings of compensation (interesse) and doubt (dubium). In the case of a loan
where something was added to the principal, the former cleared the contract objectively,
whereas the latter exonerated the lender from subjective culpability in a contract in which

he stood to gain from another’s loss.

Before sinking our teeth into the meat of the excepted cases under the usury ban
as outlined in the Summa confessorum, it will be convenient first quickly to dispatch with
those exceptions to the ban that we may rightly call “pseudo-exceptions,” since they do
not ultimately escape the ban. The first concerns whether it is licit for Jews to lend
money at interest. In Deut. 23:19-20 it is written, “Thou shalt not lend to thy brother
money to usury, nor corn, nor any other thing: But to the stranger” (DRB). John argues,
following Thomas, that the intention of this verse was not, as it appears, to legitimize
usury, which is excoriated in several other passages of the Hebrew Bible,” but to grant a
dispensation from the general prohibition to the Jews in order to avoid the greater,
socially harmful evil of Jews lending to other God-fearing Jews. Such a dispensation was
necessary, Aquinas concludes, expressing popular medieval anti-Semitic notions, on
account of the avarice to which the Jews were naturally inclined. At any rate, this
concession was valid for the Jews under the “old dispensation” of the Hebrew Bible only,

for later in the Summa John argues, drawing on Raymond, that under the Gospel

49. Cf. Lev. 25:36-37, where the stranger seems to be equated with the brother, and Ps. 14:5, Jer. 15:10,
Ezek. 18:8, 13, 17, 22:12, which all inveigh against usury. On the history of the Deuteronomic prohibition
against usury, see Nelson, The Idea of Usury.

50. SC2.7.3.
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dispensation Jews commit a mortal sin when they lend at usury to Christians. The
Church should compel them to desist from doing so by denying them association with the
Christian community, or, at the very least, bishops and princes should seek to set a limit
to the usuries they charge, thereby fulfilling the provisions of Innocent III’s decree

Quanto amplius, issued at the Fourth Lateran Council of 1215.”'

As we know already from the part that John played in rescuing the Zofingen friars
from their economic woes,” the reality of Jewish usurers was all too familiar to him, his
fellow confessors, and the souls entrusted to their care. Even if we restrict ourselves to
Freiburg and its environs around the time John was composing his Libellus and Summa,
sources show clearly that Jewish usurers were actively plying their trade with diverse
classes in society at that time. For example, in an instrument of 1281, Walter, the abbot
of the Benedictine Monastery of St. Peter in the Black Forest, announces that due to the
grave burden of debt of the monastery and “especially the usuries, which have increased
rather frequently on our part with the Jews,” the monks are now compelled to sell their
properties at Hochdorf to Hugo Kiicheli, a burgher of Freiburg, for the sum of 70 marks

of silver in order to satisfy their creditors and escape from this heaping burden.””> Not

51. SC 2.7.66. Here is the relevant text of Quanto amplius: “So much the more is the Christian religion to
be restrained from the exaction of usuries, as the more gravely the treachery of the Jews grows haughty
concerning these matters, with the result that they thus, in a brief time, exhaust the means of Christians.
Wishing, therefore, to provide for Christians in this regard, lest they be tremendously burdened by Jews, we
establish in a synodal decree that, if henceforth Jews have extorted grave or immoderate usuries from
Christians by whatever pretext, let the fellowship of Christians be withdrawn from them until they have
made sufficient satisfaction concerning the immoderate burden. Whence, let Christians, if there is need, be
compelled to abstain from their commerce by ecclesiastical censure with appeal postponed. Moreover, we
enjoin upon princes to be not unfavourable to Christians concerning this, but rather to be zealous to restrain
the Jews from so great a burdening” (X 5.19.18). On the relationship in the Middle Ages between the
papacy and royalty, on the one hand, and Jewish money-lenders, on the other, especially in light of Quanto
amplius, see Kenneth P. Stow, "Papal and Royal Attitudes towards Jewish Moneylending in the Thirteenth
Century," Association for Jewish Studies Review 6 (1981): 161-84.

52. Seech. 1, pp. 43 ff.

53. “Notum facimus universis et singulis presentem literam inspecturis, quod nos gravi debitorum onere
nostri monasterii gravati deliberato super hoc inter nos habito consilio communi necnon utilitate nostri
considerata monasterii singulis perpensis, que perpendenda videbantur usuris, precipue que nobis apud
judeos frequencius accreverunt, consulere cupientes, cum alias ista comodius relevare non possemus, bona
universa et singula que Hermannus viceplebanus in Hohtorf, Cunradus villicus dictus Loseli, . . . [etc.]
nomine nostro et monasterii nostri in banno et villa Hohtorf et extra tenuerunt et excoluerunt, quocumque
nomine censeantur, cum suis censibus iuribus et pertinentiis universis vendidimus dedimus et corporaliter
tradidimus cum consensu et consilio nobilis domini Eginonis comitis de Friburg advocati nostri Hugoni
dicto Kucheli civi in Friburg eiusque successoribus universis cum omni iure, quo nos habuimus et
possedimus, habenda et iure proprietario possidenda pro septuaginta marcis puri et legalis argenti ponderis
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only the Benedictines, but also the Augustinians at St. Mary’s in the Black Forest were
hard-pressed by debts to Jewish creditors with usuries heaping up day by day. In order to
repay their creditors, they were compelled to sell to the Cistercians at Tennenbach, in an
instrument of 20 June 1284, the rights to a river that the White Monks had formerly been

renting from them for the sum of 17 marks of silver.”

In addition to demonstrating the activity of Jewish usurers, documentary sources
reveal that the Church, in some cases, took the ruling of Quanto amplius quite seriously.
Shortly after John’s death, John XXII, in a bull of 7 April 1320, ordered the Abbot of
Murbach and the deans (decanis) of Colmar and Basel to examine the justice of a ruling
of the Provost of the church of All Saints of the Augustinian Canons in Freiburg. The
Provost had excommunicated the Mayor (Schultheif3), Master, and city council (Rat) of
Strasbourg for associating with the Strasbourg Jews David Walch the Elder and his son
Aaron after he had excluded them from the communion of Christians since they had
extorted, and continued to extort, many things through ‘“usurious depravity” from
Margrave Rudolf of Baden. The issue was not whether the Provost had ruled in

accordance with the law, for he was merely following the provisions of Quanto amplius,

friburgensis, quas nobis solutas in Friburg et in utilitatem nostri monasterii conversas presentibus
profitemur, plenam sibi de bonis predictis warandiam nichilominus promittentes.” Friedrich Hefele, ed.,
Freiburger Urkundenbuch, vol. 1, Texte (Freiburg im Breisgau: Komissionsverlag der Fr. Wagnerschen
Universitidtsbuchhandlung, 1940), 304-05, no. 333. In an almost identical instrument of 13 Nov. 1281,
Walter announces that the monks were also compelled to sell their court in Wiehre with all its
appurtenances worth 12 libras, 7 solidos, 10 measures of wheat, and six measures of oats in rent per year to
John Snewelin, a burgher of Freiburg, for the sum of 53 marks of silver to satisfy their debts due to the
usuries that were piling up with their Jewish creditors. Ibid., 314-15, no. 342.

54. “Notum facimus universis et singulis presentibus et posteris presentes litteras inspecturis, quod nos
gravi honere debitorum nostri monasterii pregravati communi super hoc inter nos habito consilio necnon
utilitate nostri monasterii considerata ac omnibus et singulis consideratis pro dicto debitorum honere
relevando, cum cotidie usure super nos aput Judeos et Cauwercinos accrescerent, super quibus debitis et
usuris nobis consulere cupientes, cum alias ista non possemus commodius relevare, aquam nostram seu
alveum nostrum, que vel qui quondam in pratum nostrum dictum des Heldes matte defluebat, reverendis in
Christo . . abbati et conventui de Thennibach ordinis Cysterciensis Constantiensis dyocesis pro XVII marcis
puri et legalis argenti ponderis friburgensis vendidimus tradidimus et dedimus cum omni iure et omnibus
pertinentiis.” Friedrich Hefele, ed., Freiburger Urkundenbuch, vol. 2, Texte (Freiburg im Breisgau:
Komissionsverlag der Fr. Wagnerschen Universititsbuchhandlung, 1951), 23-25, no. 15. Cf. a similar
instrument of Conrad, the abbot of St. Mary’s, of 8 May 1284, which records the sale of a mill to Johann
Hefenler, a burgher of Freiburg, for 43 and 3/4 marks of silver to repay debts under usuries. Conrad notes
the “intolerabile onus usurarum” as the motivation for the sale. Jewish creditors are not mentioned
explicitly here, but it is likely they to whom Conrad refers in the instrument. Ibid., 19-23, no. 14.
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but whether the accusation against the Mayor and his fellow citizens was true.” The
Colmar annalist also informs us that in 1292 the Jews of Rouffach, approximately 50 km
to the west of Freiburg, were prompted by fear of the local bishop to transfer themselves
to Colmar. Although he does not explicitly mention that this was on account of their
usurious lending, it is very likely that this was the case since in the same sentence he
describes how the Abbot of Murbach seized the Cahorsins, professional pawnbrokers, in
Gebweiler.® Given its quotidian reality, an awareness of the status of Jewish money-
lenders under the law of the Church was therefore essential, practically useful information
for confessors ministering to those who might be involved in contracts with them as
debtors. It enabled confessors to inform their penitents of their options for seeking

redress.

In a later question of John’s Summa, Ulrich argues that the rationale governing the
usury dispensation in the Hebrew Bible applies in a similar fashion to the secular laws
that permit usuries to be exacted. As John notes, Raymond had previously argued that the
laws regulating or permitting the exaction of usuries should be overturned, since divine
law forbids the exaction of usuries, and, according to Justinian, the father of civil law, the
laws do not disdain to follow the canons of the Church especially in matters of marriage
and usury. However, Ulrich argues to the contrary that legislators often permit things that
are contrary to divine law, and thus in themselves unjust, to avoid greater evils and
thereby protect the common welfare of their subjects. In the case of usury, Ulrich asserts
that if the state absolutely prohibited creditors to lend at usury, then the poor, requiring
consumption loans to survive, would often go wanting, since, like the Jews, “on account
of the avarice of men” creditors will not lend except at usury. As Hostiensis clarifies at

the end of this question of the Summa, such laws do not overturn the divine law that

55. Friedrich Hefele, ed., Freiburger Urkundenbuch, vol. Texte (Freiburg im Breisgau:
Komissionsverlag der Fr. Wagnerschen Umversnatsbuchhandlung, 1957) 388-89, no. 525.

56. Ph. Jaffé, ed., "Annales Colmarienses maiores," in Monumenta Germaniae Historica, ed. G. H. Pertz,
Scriptores 17 (Leipzig: Karl W. Hiersemann, 1925), 220.
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declares usuries unjust, but are concessions to the exigencies of the world.”’ These
concessions do not, therefore, represent true exceptions to the usury ban, since those who
take advantage of them, whether Christians or Jews, are still culpable under the general
prohibition against taking interest in a loan.”® Their sins, to draw on a principle John
himself made use of several times in the Summa,” are used for the good of supplying the
need of the poor, who would perish unless greedy creditors were permitted to lend to
them at interest. Since the usury prohibition retains its general validity, the judgement of

their sins in this world will simply be postponed to the next.

In contrast to these “pseudo-exceptions” to the usury ban, loans in which the
surplus received by the creditor in addition to the principal represents compensation for a
loss (interesse) arising from the loan, rather than a gain from the loan, are, according to
John and his sources in the Summa, cleared of the taint of usuries.” John describes these
cases chiefly in Question 16 of the section of his Summa on usury. Thus, according to
Raymond, if a cleric receives from a layman as a pledge for a loan a benefice that the
layman has usurped unjustly and violently from the Church to begin with, he may,
according to canon law (X 5.19.1, 8), receive the fruits of that pledge in addition to the
principal of the loan.”" This is licit because the cleric does not profit from acting in this
way (he does not act ex causa lucri), but merely regains what is rightly his from its unjust

possessor.”” The “superabundant” fruits are not really surpluses from the perspective of

57. SC2.743.

58. The gravity of this concession to the usury ban, along with the ban’s ongoing general validity in secular
affairs, is highlighted in a later question in the Summa, where John argues, following William of Rennes’
gloss, that kings and princes who do not merely regulate usuries, but compel them to be paid are
responsible for making restitution of those usuries even if they themselves do not benefit from them. SC
2.7.58.

59. See p. 78 and n. 39 on p. 81 above.

60. On the concept of inferesse in the history of the usury prohibition and its development over time, see
Noonan, The Scholastic Analysis of Usury, 100-32, 193-95, 249-68, 281-93, 340-62.

61. When fruitful possessions, such as land, were pledged as security for a loan, the creditor was bound by
law to deduct the fruits of the pledge from the amount owed to him. Otherwise, if he retained these fruits
and received back the full principal, he would be receiving something over and above the principal and thus
profiting by virtue of the loan. Consequently, he would be reckoned a usurer. See SC 2.7.77.

62. SC2.7.16.
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the lender, but just compensation for something violently stolen from him. According to
Ulrich, laymen may also redeem a possession stolen from them “through usuries” by
accepting it as a pledge for a loan and not reckoning the fruits of the pledge into the

principal %’

John adds, drawing on Hostiensis, that under canon law (X 5.19.8) churches may
also receive the fruits of the pledge without reckoning them into the principal when they
receive a fief of their church as a pledge from one of their vassals, provided that they do
not receive the services of their vassal for as long as the fief is pledged.”* Since a fief is
ultimately the property of the lord and not the vassal, who holds it conditionally in
exchange for certain services and dues, when the vassal pledges the fief to the church as a
loan, the church regains possession of its own thing and can licitly profit from its own
possession.” However, the fief only becomes the absolute property of the lord again if
his vassal ceases to perform his services. If the vassal continued to perform his services,
then the land would remain conditionally his and the church would have to reckon the
fruits of the pledge into the principal of the loan, or else stand guilty of gaining from
another’s possession and therefore gaining by virtue of the loan. Provided that this is not
the case, since neither the cleric nor the layman in any of the above instances are, in fact,

profiting by virtue of the loan, the contracts are cleared from the taint of usuries.

The second case in which usuries may licitly be exacted is when someone has

stood surety for a debtor and been compelled to pay usuries for him. The debtor must pay

63. SC 2.7.16. In a later question of the Summa confessorum on usury, Ulrich argues that this is the way in
which one must understand Ambrose’s famous statement, incorporated into Gratian’s Decretum (C. 14 q. 4
c. 12), that a Christian may exact usuries from one whom he may justly harm (an exception commonly
referred to as cui velle nocere), which seems at first glance to open the door to indiscriminate exaction of
usuries from Jews, pagans, and heretics — the enemies of the medieval Church. According to Ulrich, and
John judges his interpretation of the exception as the most adequate among the alternatives (videtur melius
exponere), Ambrose did not intend this statement as a license to exact usuries for their own sake, but only
as a tactical device for recuperating a Christian’s rightful property unjustly held in the hands of an enemy of
the Church. See SC 2.7.67.

64. SC2.7.16.

65. For a brief overview of feudal property relations, see F. L. Ganshof, Feudalism, 2nd ed., trans. Philip
Grierson (New York: Harper & Brothers, 1961), 129-33, 150-51.
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back to the guarantor the principal and the usuries. In this case, Raymond states
explicitly that the usuries are received “as compensation” (quasi interesse), since from the
guarantor’s (fideiussor) perspective, the usuries do not represent a gain in virtue of a loan
he made to someone, but compensation for a legitimate loss that he has suffered.”® To the
case of the guarantor Raymond adds the case of a son-in-law who receives a possession
from his father-in-law as security for the dowry (pro numerata dote) that he is unable at
present to pay. Since, as Innocent III notes in a decretal, “frequently the fruits of the
dowry do not suffice to support the burdens of matrimony” (X 5.19.16), the son-in-law
may legitimately receive the fruits of the pledge without reckoning them into the principal
(the established amount of the dowry).” The son-in-law, by permitting his father-in-law
to pay the dowry later, has made a virtual loan of the amount of the dowry to his father-
in-law, since the amount should rightly be his as soon as he enters in matrimony.
However, for him the additions to the principal of the loan drawn from the fruits of his
father-in-law’s pledge do not represent a gain, but compensation for the duty of
supporting his wife in lieu of his father-in-law. In relation to the son-in-law’s position

vis-a-vis his wife, then, the fruits of the pledge stand as interesse rather than usurae.

Evidence that the exception of dowries to the usury ban was not merely
“academic” speculation is found in an instrument of no less a person than Rudolph of
Habsburg (1218-1291), the King of the Germans and Rex Romanorum. In an instrument
of 3 June 1290, Rudolph declares that he is obligated to the noblewoman Katarina de
Ossinsten, the widow of the former Count Emicho de Liningen and Rudolph’s kin, for the
sum of 1500 marks of pure silver. For the repayment of this sum, Rudolph pledges his
castle at Kaiserswerd and all its appurtenances to Katarina. In addition, he makes it
known in the instrument that Katarina herself has transferred this obligation of 1500

marks, secured by the castle, to the nobleman Johann, the Count of Sponheim and

66. “Non est lucrum, sed vitatio dampni.” SC 2.7.16.
67. SC 2.7.16. On additional considerations surrounding the dowry, see SC 2.7.17-18.
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Katarina’s present husband, “under the title of a dowry.” Clarifying the implications of

this, Rudolph goes on to explain that:

Since the rationale of the dowry ought always and everywhere to be extraordinary,
we decree by adding to the above that the fruits and yields received by the Count
and his aforementioned wife, and by their heirs, from the aforementioned castle
and any of its dependencies and appurtenances whatsoever, through the pretext of
the aforesaid obligation, are by no means to be reckoned into the aforesaid prin-
cipal, and that they ought not and cannot in any way diminish it.**

If we recall that John completed his Summa ca. 1298, then we have here clear evidence
that the exception of dowries to the usury ban had been taken up into contemporary
medieval matrimonial practice in the empire. Insofar as this instrument provides
evidence of observing an exception to the usury ban, it demonstrates that the prohibition
against receiving any superabundance in a loan was an active concern in the minds of
medieval men and women, since diligence over exceptions to the rule implies a general
underlying observance of it. As a result, the instrument gives us a glimpse of the extent
to which the Church’s teaching on this matter had penetrated medieval society by the
time John of Freiburg was writing his Summa confessorum, underscoring the need for
such manuals to train confessors in dealing with the realities of usury and its prosecution
in day to day life. A knowledge of the limits of usury, then, was essential to the actual
practice of administering confession within late medieval society, and John of Freiburg

sought to provide the friars of his Order with this essential knowledge in his Summa and

68. “Rudolphus Dei gratia Romanorum rex et semper augustus universis sacri Romani imperii fidelibus
presentes litteras inspecturis, gratiam suam et omne bonum. Ad universorum singulariter et ad singulorum
universaliter notitiam volumus pervenire, quod nos propter communem utilitatem et profectum sacri
Romani imperii pro mille et quingentis marcis argenti puri et examinati, in quibus nomine vice imperii
Romani nobili domine Katarine de Ossinsten relicte quondam Emichonis comitis de Liningen consanguinee
nostre dilecte scriptis presentibus recognoscimus nos teneri, castrum Werden sacro pertinens imperio cum
suis appendiciis et pertinenciis universis eidem Katarine presentibus titulo pignoris obligamus, dictaque
Katarina obligationem eandem, sibi per nos factam, per manus nostras et de nostro consensu expresso dotis
titulo transtulit in nobilem virum Johannem comitem de Sponheim suum maritum, cum quo matrimonium
per verba de presenti dinoscitur contraxisse. Et quia dotis causa semper et ubique precipua esse debet
premissis decernimus addicendo, ut fructus et proventus de castro prefato suisque pertinenciis et
appendiciis quibuscunque pretextu obligationis premisse ab ipsis comite et uxora sua predicta ipsorumque
heredibus percipiendi in sortem principalem memoratam nullatenus computentur, quodque ipsum non
debeant aut possint aliquatenus extenuare, adhibitis per nos in premissis verborum atque testium
sollempnitatibus debitis ac consuetis. In evidentiam itaque eorundem litteras presentes conscribi fecimus et
sigilli nostre majestatis robore communiri. Actum et datum III nonas Junii, anno regni nostri decimo
octavo, anno vero incarnationis Domini MCCXC.” J. D. Schoepflini, Alsatia periodi regum et
imperatorum Habsburgicae, Luzelburgicae, Austriacae, tandemque Gallicae diplomatica, vol. 2, ed.
Andreas Lamey (Mannheim, 1775), 44-45, no. 767.
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other pastoral writings. John did not engage in casuistry for its own sake, but always had

in mind the practical utility of the confessor in addressing actual cases of conscience.

Like the guarantor, the creditor may exact “usuries” if he suffered a loss due to the
debtor’s failure to repay on time (ratione morae). It may be the case, Raymond argues,
that in order to carry out his lawful business a creditor had to take a loan at interest, since
he lacked his own funds for the venture due to the debtor’s delinquency in repayment. In
this case, the debtor must remedy the injury that the creditor suffered due to his
delinquency and either repay the usuries to the creditor as compensation or pay the
usuries to the creditor’s own creditor and free him from his obligation there. It is licit to
claim such compensation over and above the principal of the loan, John adds, drawing on
Hostiensis’ Summa aurea, because then “the usuries are sought as compensation” (quasi
interesse). As Gottofredo da Trani clarifies, in this case the usuries “are sought for the
sake of avoiding loss, not for the sake of garnering profit.”® This same reason, according
to Hostiensis in another question of John’s Summa, permits the lender to take
compensation from the fruits of the pledge for any labours that he has undertaken in

granting the loan .”°

In addition to recouping their losses, creditors may also seek to avoid loss in the
first place by appending a penalty to the loan contract, to which the creditor and the
debtor mutually agree, that will be applied if the debtor defaults on the specified date of
repayment. In establishing such penalties, Raymond adds the qualification that the
creditor must not have the intention to gain by means of the penalty, since then he would
be profiting from the loan through a corrupt intention, which is usurious. In this case, the
creditor would have intended the penalty as a means of fraudulently circumventing the

usury ban (in fraudem usurarum). Such frauds can be detected if the penalties are to be

69. SC2.7.16.
70. SC 2.7.24. Unfortunately, neither Hostiensis nor John specify what is meant here by “labour”

(laborem), but they likely had in mind the expenses incurred in managing and safeguarding the pledge. Cf.
SC2.7.79.
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reckoned monthly, annually, or, as William of Rennes adds, from one market to the next,
as is the practice of Lombard money-lenders and Roman merchants. The creditor’s sole
intention must be merely to avoid loss by stimulating the debtor to repay at the
established due date from fear of incurring the penalty. Such penalties are licit,
furthermore, because, as William asserts, it is in the common interest that contracts be

1

preserved and that debtors not defraud their creditors.”’ If debts were not honoured, no

one would be willing to lend and those in need of relief would be mired in their

suffering.”

Once again, in the case of a penalty attached to a loan contract the creditor
does not seek to profit from the loan — a corrupt intention that would taint the contract as
usurious — but only to stimulate the debtor to repay on time. Such legitimate penalties
only function to restore to the creditor what rightly belongs to him — his money that ought
to return to his possession on the specified date. Therefore, to the canonists’s way of

thinking, legitimate penalties constitute no gain in virtue of the loan contract.”

Implemented properly, they are intended purely and simply as a punitive means of urging

71. “Ego credo quod ubi sine fraude est pena apposita, potest exigi tota, quia publice rei interest pacta
servari et creditores a debitoribus non fraudari.” SC 2.7.23.

72. Cf. my discussion above of the treatment in the Summa confessorum of laws that permit usury on p. 87.
The repayment of a legitimate debt was just as much a requirement of commutative justice as the
requirement not to exact anything in addition to the principal in a loan. A brief passage in John’s
Confessionale conveys a striking impression of how seriously confessors took the obligation to honour
one’s debts. There John urges the confessor to instruct a penitent with hidden debts, which his creditors
have overlooked or for which they have been unable to prove their title, to write these down diligently so
that the confessor can especially remind him to pay them. In the case that the penitent fell ill and could not
recall all of his debts, the confessor should use the record to remind him or his heirs to pay the outstanding
debts, lest he die with an injustice weighing down his breast. This record was to be brought before the
penitent every year after his Lenten confession and should be assiduously kept up to date by the confessor:
“Consulo etiam quod confitens debita occulta que ignorant illi quibus debentur, et alia que creditores vel
spoliati recipere non possunt vel que testimonio probari nequeunt, et generaliter omnia que insoluta
remanerent, nisi in quantum hunc confitentem sua conscientia absolvendum artat, diligenter conscribat, ut
eum sepius ad solutionem talium movere scias in speciali, et forte in infirmitate incidens, talia per singula
ad memoriam revocare non posset, tu eum moneas vel heredes ad solutionem talium. . . . Singulis etiam
annis illam scripturam coram eo legere post confessionem factam in quadragesima proficuum iudico. Et
eum tunc diligenter horteris ad debitorum solutionem. Et si dicat se aliqua solvisse de his que antea in nota
posuerat vel compositionem aliquam intervenisse, non de facili scripturam totam autem deleas, sed per
lineam subtractam signa illa debita esse soluta, ut si postea forsan obliviscatur se illa solvisse, dicere ei tu
possis pro certo quod sint soluta. Et si minus plene solvit, ut sepe contingit in dampnis huiusmodi, magis
artante conscientia, suppleat quod omisit.” Vat., Urbin., MS lat. 502, fol. 37va. Cf. also X 5.3.24, which
mentions the case of a certain C. de Senevilla, who was excommunicated for failing to repay his debts
during the papacy of Lucius III (1181-1185).

73. The case where a judge has imposed the penalty to punish the debtor’s refusal to repay on time, which
Raymond also discusses, is patently non-usurious, since it brackets the entire question of the creditor’s
subjective intention with respect to the penalty by bringing in the objective evaluation of an independent
third party. SC 2.7.23.
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the debtor to uphold his contractual obligations, and not as a subterfuge to line the pocket

of the lender or to satisfy him proportionately for potential losses.”

Although John clearly affirms that creditors may seek compensation for actual
losses arising from the debtor’s failure to uphold his contractual obligations and may even
impose penalties to help avoid such losses in the first place, whether the lender may
charge for profit foregone by virtue of making the loan itself is a grey area in the Summa
confessorum.  That is, the Summa confessorum contains ambiguous indications
concerning whether the lender has a right to charge for the opportunity cost to him of
making the loan — a title to interest commonly referred to as lucrum cessans.” After
having concluded on the basis of the decretal Naviganti (X 5.19.19) that it is illicit for the
creditor to expect any superabundance when he lends to a merchant for the purpose of
trading at the markets, even if he accepts the risk in such a way that he will expect
nothing back if the money or the wares do not reach their destination, Raymond goes on
at the end of Question 28 of the Summa confessorum to add that cases could be imagined
of similar loans where it would be licit to accept something in addition to the principal.
For example, if someone had intended to buy certain wares and sell them in another place
for a profit, but with great urging someone else convinced him to lend the money
earmarked for this purchase to him instead, Raymond concludes that the creditor in this

situation can arrange the contract such that the debtor will return to him as much as he

74. Cf. Ibanés, La doctrine de I'Eglise et les réalités économiques, 24. To be clear, such losses are not
identical with the profit the lender has foregone by virtue of the loan itself, a title to interest referred to as
lucrum cessans, which John discusses briefly and somewhat obscurely in Question 30 and which I shall
take up below. An analogy can be drawn to the penalties for smoking in an enclosed public place in the
province of Ontario in Canada under the Smoke-Free Ontario Act of 31 May 2006. The penalty of up to
$5000 does not represent a redress in proportion to the actual amount of damage inflicted by the smoker on
those surrounding him or her, but is intended purely as a punitive means of dissuading him or her from
smoking to begin with. See, “Smoke-Free Ontario Act: How the Act Affects: Enclosed Public Places,”
Government of Ontario, accessed May 15, 2012, http://www.mhp.gov.on.ca/en/smoke-free/factsheets/
enclosed_public_places.pdf.

75. According to Noonan, Hostiensis first advanced lucrum cessans as a legitimate title to interest. On the
origins of the concept and its development over time, see Noonan, The Scholastic Analysis of Usury,
100-32, 249-68. On the equivalence between lucrum cessans and the modern notion of opportunity cost,
see De Roover, Two Great Economic Thinkers, 31; Raymond de Roover, "Joseph A. Schumpeter and
Scholastic Economics," Kyklos 10 (1957): 140; Raymond de Roover, La pensée économique des
scolastiques: Doctrines et méthodes, Conférence Albert-le-Grand 1970 (Paris: J. Vrin, 1971), 89.
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would have had from the wares had he transported them to their intended destination.”
That is, he may charge the borrower for the profit he would have made had he not lent
him the money — a clear example of opportunity cost as a title to interest. However,
Raymond adds the all-important qualification that the merchant-cum-creditor must retain
the risk of the loss of the principal in this case.” Unlike a standard loan contract, where
the creditor is guaranteed to receive back the entire principal no matter what may happen
to the money once it leaves his hands, in this exceptional case he takes on the same risk as

the debtor in a standard loan.”

Although Raymond does not state this explicitly, what this absorption of risk
accomplishes is to clear the contract from the motive of a corrupt intention to gain from a
loan. This is so because both the gain and the principal are unsure. The loan contract that
Raymond describes functions as a substitute contract for the contract of purchase and sale
the merchant would have entered into, and it possesses the same essential features. Since
the debtor is to repay what the creditor would have had, had he transported the goods to
their intended location, this value remains uncertain, subject to the vagaries of shifts in
time and place and the consequent variations in supply and demand for the wares.” Since
the creditor retains the risk to the principal, he is no better off than he would have been in
the original transaction — he still stands to lose from the venture. Essentially, the
principal of the loan here stands in as a substitute for the value of the wares themselves.
If this value in the future should come under or exceed the initial purchase price of the
wares, the debtor will return a sum in like proportion. The contract represents a gamble

for both parties. For this reason, William of Rennes concludes that “receipt of this kind

76. SC 2.7.28.
77. SC2.7.28.

78. Cf. SC 2.7.36, where William of Rennes argues that where the condition of both parties to a contract
(in this case, a partnership contract) is presumed to be equal, there is no sin.

79. On scholastic notions of price valuation, see John W. Baldwin, The Medieval Theories of the Just
Price: Romanists, Canonists, and Theologians in the Twelfth and Thirteenth Centuries, Transactions of the
American Philosophical Society, n.s., 49, pt. 4 (Philadelphia: The American Philosophical Society, 1959);
Raymond de Roover, "The Concept of the Just Price: Theory and Economic Policy," Journal of Economic
History 18 (1958): 418-34; De Roover, "Schumpeter and Scholastic Economics," 124-39.
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”% Therefore, while at first

of danger excuses [such a contract] entirely from usury.
glance Raymond’s exceptional case described above seemed to introduce the title to
lucrum cessans in a loan contract, upon deeper reflection it does no such thing, since the
substitute contract lacks the essential features of a loan: the guaranteed return of the
principal and the shifting of all risk to the debtor. In the case that the lender does in fact
return something over and above the principal, this does not represent compensation for
the potential loss the creditor has incurred by virtue of the loan, which is the definition of

opportunity cost, but for the actual loss he has incurred from making the loan rather than

investing his money as he had intended.

The difference between the two is subtle: opportunity cost represents the amount
of utility (profit) the lender has potentially sacrificed in making the loan, whereas the
situation Raymond describes offers compensation to the lender for the amount of utility
he has actually sacrificed, and thus serves as compensation for a genuine loss (interesse),
rather than remuneration merely for the sake of granting the loan (lucrum cessans). But it
is clear that this loss differs from the sort of loss that Raymond had previously argued
should be compensated in a loan contract,” for it does not represent compensation for an
injury arising from the debtor’s failure to uphold his contractual obligations, but rather it
is compensation for the sacrifice of the utility of the creditor’s money. The line between
lucrum cessans and this latter sort of interesse is admittedly blurry. By admitting the
latter, besides opening the door to the former, Raymond created a significant problem for
upholding a consistent theoretical position on the usury ban. If the utility that the
merchant-cum-creditor has actually forgone in making the loan rather than investing his
money in trade must be compensated, then Raymond must concede that money has utility
for the lender over and above its face value. This runs contrary to his declaration in the

same question, rehearsing an age-old opinion in canon law, that “the use of money gives

80. SC2.7.28.
81. See p.92.
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rise to no fruit or utility for the user,” and hence there is no foregone utility for which the

lender can justly charge in a loan.*

The issue of lucrum cessans in the Summa confessorum becomes muddier still if
we turn to the second case that John describes wherein someone could conceivably
receive something in addition to the principal in a loan. In Question 30 of the Summa
William of Rennes describes a case in which someone was prepared to buy a census
(rent) contract for the annual income of a piece of land up to a certain period of years,
but, at the urging of another, instead lent him the money he had intended to invest on the
condition that the debtor or his heirs will pay him back the same annual returns for the
same period of time as he would have received had he, in fact, purchased the rent
contract. William declares briefly that if the initial rent contract was licit, then the second

contract is licit.®

In a standard medieval rent contract, the purchaser of the contract paid the seller a
large sum of money up front in exchange for the right to receive the incomes of a piece of
land, in kind or in money, over an extended period of time. This gave to the rent contract

the appearance of a loan whose repayment was secured by the fruits of a piece of land.**

82. SC 2.7.28. Cf. Aquinas’s consumptibility argument against usury in SC 2.7.3, which I discussed above
on pp. 75 ff. This argument would seem to rule out the lender’s ability to receive any increase from money
handed over for the purpose of consumption, as is still the case in the contract Raymond describes. On the
traditional view of the sterility of money, cf. D. 88 c. 11: “Hitherto someone says: He who leases a field in
order to receive a price for it (agrariam), or a house in order to receive rent (pensiones), is he not similar to
him, who gives his money to usury? Far from it. First, indeed, since money has not been ordered
(disposita) to any use except for buying; second, since, having a field, he receives the fruit from cultivating
it, and having a house, he takes the use of the residence from it. Therefore, he who leases a field or a house
seems to give its use and to receive money, and in a certain way he seems as if to exchange gain with gain;
you take no use from stored up (reposita) money. Third, a field or a house wears out (veterascit) with use.
Money, however, when it has been borrowed, neither decreases nor wears out.” Cf. also Aristotle, Politics,
1.10, 1258b1-10 in Aristotle, "Politics," 1997: “The most hated sort [of wealth-getting], and with the
greatest reason, is usury, which makes a gain out of money itself, and not from the natural object of it. For
money was intended to be used in exchange, but not to increase at interest. And this term interest, which
means the birth of money from money, is applied to the breeding of money because the offspring resembles
the parent. That is why of all modes of getting wealth this is the most unnatural.” On the contradiction that
Raymond created here, see Noonan, The Scholastic Analysis of Usury, 194; Ibanes, La doctrine de I'Eglise
et les réalités économiques, 21-22. According to Ibanes, the scholastics only denied the productivity of
capital for the lender in a mutuum, but otherwise recognized its fruitfulness, as in the partnership contract.

83. §C2.7.30.

84. Clemens Bauer underscores the similarity between the rent contract and a loan at interest exceptionally
well: “Der Rentkauf mit der generellen Riickkaufsklausel fiir den Rentschuldner, wie er sich in Deutschland
und anderwirts im Ausgang des Mittelalters présentiert, ist nicht anderes als ein langfristiges verzinsliches
Darlehen, wobei eben die Rente der Zins ist, und das um so ausgeprégter, je mehr die Kaufvertrige sich von
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However, since canonists, and later theologians, traditionally conceived of rent contracts
as purchases rather than loans, profits from them were not proscribed in the same way
that they were in the case of loans.” As William concedes in another question in the
Summa, as long as the value of the fruits over time does not far and away exceed the sum
the purchaser has paid for the rent contract up front, there is no fault that requires
restitution.*® Since the purchaser of the rent contract possibly stood to gain from it, so too

does the creditor in the substitute contract that William proposes.

So far, there is little difference between this case and the case that Raymond
described above. However, the key difference is that nowhere in this question does
William of Rennes insist that the creditor must take on the risks to the principal of the
loan. William states in the question that the land is worth, for example, “10 libras of
returns per year,” thus fixing the amount that the debtor must repay per year over the term
of the loan to extinguish the debt, since he must pay “just as much of the returns.”’
Nothing in the substitute contract is left to chance, since in the initial contract the
purchaser is not buying a right to the variable fruits of the land, but to a fixed income
derived from it: a right of receiving money from it.*® The specific difference between the
case that Raymond describes and the case that William describes is that in the former the
substitute contract does not take on the character of a loan, with a fixed repayment
schedule. Therefore, it is excluded from the category of titles to interest in a loan
contract: the creditor simply mirrors with the debtor the uncertain transaction he would

have conducted with the wares. Strictly speaking, there is here no charge for a loan in

consideration of foregone profit. Although in the second case the substitute contract also

Natural- auf Geldrenten umstellen.” Clemens Bauer, "Freiburgs Wirtschaft im Mittelalter," in Freiburg im
Mittelalter: Vortrdge zum Stadtjubildum 1970 (Baden: Verlag Konkordia AG, 1970), 72-73.

85. Cf. McLaughlin, "The Teachings of the Canonists on Usury (XII, XIII and XIV Centuries)," 136.
86. SC2.7.27.
87. “Quod ipse vel heredes eius solvant ei tantum de redditibus usque ad illud tempus.” SC 2.7.30.

88. Cf. the opinions of Godfrey of Fontaines (1250 - ca. 1306) on the licitness of this right, as discussed in
Langholm, Economics in the Medieval Schools, 293.
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mirrors the original contract exactly, this generates a different result from the standpoint
of the analysis of interest. In the second case the original contract guarantees at least the
return of the purchase price, since no one would purchase a rent contract for less than the
value of the income of the land over time. When this rent contract is translated into a
loan contract, and the income of the land is converted into the total amount of the loan
from the debtor’s perspective, this means that at the very least the purchase price of the
rent contract, which represents the principal of the loan from the creditor’s perspective, is
guaranteed to be returned. Since in the substitute contract repayment of the principal to
the creditor is guaranteed, it has the rationale of a loan, and thus, if the creditor receives
anything in addition to the purchase price of the rent contract, he is de facto charging for
his foregone profit in virtue of the act of granting the loan, which more accurately
describes the concept of lucrum cessans than interesse as a title to compensation. Since
John does not concede the title to lucrum cessans explicitly in the Summa, doubt remains
concerning his precise views on its licitness.” However, in light of the observations
above on the nature of the compensation exacted in the case that William describes, the
title to lucrum cessans seems to be implicitly conceded in the Summa, as it was explicitly

conceded by certain other scholastics.”

Finally, in addition to compensation (interesse), according to John and his
sources, doubt (dubium) over the outcome of a contract excuses it from the taint of
usuries. This exception particularly applies in the case of sales on credit and advanced

purchases.”’ For example, Raymond and William of Rennes contend that if someone

89. Bartholomew of San Concordio, for example, who drew on John’s teachings on the usury ban
extensively in his Summa de casibus conscientiae (1338), understood the substitute contract described by
William of Rennes here as implicitly identical in form to the one mentioned by Raymond in Question 28,
since he added to it that when the debtor returns the foregone income from the purchase of the land, he must
deduct the expenses, labour, and risk that the creditor would have taken on had he purchased the land as he
intended. Given the element of risk, this arrangement is more akin to interesse than lucrum cessans. It
seems, then, that Bartholomew did not believe that John had granted the title to lucrum cessans in the
Summa confessorum. See ch. 4, pp. 179 f.

90. See the views of Peter Olivi (1247/48-1298) and Gerald Odonis (ca. 1290-1348) as discussed in Ibid.,
345-73, 508-35.

91. As Aquinas explains towards the end of Question 16 of the Summa confessorum, such contracts pertain
to the usury ban, since in the case of a sale on credit the expectation of the price for the wares to be paid by
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gives 10 solidi at Easter in order to receive just as many measures of grain, wine, or oil in
the autumn, the contract is licit even if these measures end up being worth more than 10
solidi, provided that there was genuine doubt over their future price at the time the 10
solidi were paid.”> Whoever engages in such advanced purchases in which there is
genuine doubt about the future price “should not be reckoned a usurer.””> Those who sell
textiles, grain, wine, oil, or other wares for a payment at a later date that will exceed their
value at the time they are handed over to the purchaser are also free from the taint of
usury, provided that doubt over their future price exists and that they did not intend to sell
them at the time they were handed over.”® A passage from Guy de Toulouse’s Regula
mercatorum, an early fourteenth century compendium of material on the ethics of
business extracted principally from the Summa confessorum,” provides a helpful
explanation of the second proviso in such contracts. The merchant who will charge the
increased price at a later date for wares handed over to the purchaser now must have
originally intended to preserve them until that time in order to obtain more for them,;

otherwise, the intention to gain is present.”® In legitimate credit sales, then, the increased

the buyer in the future has the rationale of a loan of that price from the seller to the buyer, and thus
whatever the seller/lender should exact beyond the just price of the wares he is selling functions as the price
of the loan and thus constitutes usury. Similarly, in the case of an advanced purchase, the pre-payment for
the value of the wares on the part of the buyer has the rationale of a loan of that price to the seller, and if
buyer/lender should deduct anything from the just price of the wares, the amount he has saved functions as
the price of the loan and thus constitutes usury. See SC 2.7.16. The exception of doubt also serves to clear
loans of currency and other items whose value fluctuates over time and are to be returned in kind. Cf. the
discussion below with SC 2.7.19.

92. For examples of how widely prices of goods such as wine and grain could fluctuate in relation to
supply and demand in the regions near Freiburg at around the time John composed the Summa confessorum,
see Ph. Jaffé, ed., "Annales Basileenses," in Monumenta Germaniae Historica, ed. G. H. Pertz, Scriptores
17 (Leipzig: Karl W. Hiersemann, 1925), 194, 198, 202; Jaffé, "Annales Colmarienses maiores," 202-05,
208-10, 219, 221, 227, 231. For example, in the year 1278 at Colmar the price of a quartale of corn went
from 6 solidi at Easter when it was scarce to 4 solidi at Advent after the harvest when it was plentiful, a
decline in value of 33.33%. See Ibid., 202-03.

93. SC2.7.16.
94. “Si tamen ea tempore contractus non fuerat venditurus.” SC 2.7.16.

95. See my discussion of Guy’s place in the reception history of the Summa confessorum on usury in ch. 4,
pp- 141 ff.

96. “Si tamen aliquis tempore vindemiarum vendet bladum vel vinum plus quam in tempore illo
vindemiarum valeret propter hoc quod in tempore vindemiarum non intendebat vendere, sed intendebat
tenere et conservare usque ad pasca intencione maioris lucri, est excusatus, sed est in hoc periculum si fiat
ex astucia et intentione usure.” Oxford, Lincoln, MS lat. 81 fol. 38r (de usuris, q. 14). Cf. SC 2.7.19,
where this same condition applies to those who lend currency whose value fluctuates over time.
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price fixed at the time of the contract when the wares are handed over to the purchaser
seems to reflect an estimation of their value at the time they will be paid for. It is licit to
charge this price both as a form of just compensation and because, in legitimate cases, the
future value is genuinely uncertain. The seller, in short, merely seeks compensation for
the utility he would have had from the wares had he preserved them as he intended, and
he stands equally as likely to lose as he is to break even or gain. The same reasoning
applies to legitimate advanced purchases: the reduced price the purchaser pays for wares
to be delivered in the future represents an estimation of their future value, which is also

subject to doubt.

If, on the contrary, there is no doubt about the future price, then the intention to
gain from the loan of either the wares, in the case of a sale on credit, or the purchase
price, in the case of an advanced purchase, is present and the contract is manifestly
usurious. Thus, according to William of Rennes, those who pay less in advance for grain
or wine in the autumn at the time of the harvest and vintage, when agricultural products
are abundant and cheap, to receive back measures in Easter, “when according to common
estimation they are accustomed to be more expensive,” are usurers, since “it is not
genuinely doubted, but rather likely believed that those measures will be worth more at
the time of payment than they were worth at the time the contract was initiated.”” The
creditor, in such cases, intends to gain from the loan. Similarly, according to Raymond, if
the future price in a credit sale is far and away beyond the price at which the wares are
now valued, then the contract should be presumed to be usurious, since, as William of
Rennes clarifies, then there is no doubt that the future price may be more or less, but

rather a presumption that the goods are worth far less at the time the contract is initiated.”

97. SC2.7.16. Cf.SC 2.7.19, where William of Rennes describes the case of someone who lends 20 libras
of sterling in the winter to be returned in the summer when money is in high demand among travellers and
thus worth more and the case of someone who lends 20 marks of gold to be returned when crusaders are
passing through and money is also in very high demand. In such cases, if the lender did not already intend
to keep his own money until those times to gain by it, he is to be reckoned a usurer, since there is no doubt
about the future value of what he has lent.

98. SC2.7.16.
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From the above examples, it is possible to infer that genuine doubt about the
future outcome of a contract clears it from the taint of usury insofar as such doubt clears
the lender from a presumption of a corrupt intention to gain from the loan — one of the
essential components of the definition of usury in the Summa confessorum.” Since the
gain in such contracts is uncertain, it cannot be the primary hope of the lender in making
the loan. In the ideal situation, his hope is only to receive back the just value for the

1% Nevertheless, as John makes known in

wares that he would have obtained in the future.
the Summa, the canonists were wary of the exception of doubt in cases of potentially
usurious contracts, such as credit sales and advanced purchases. This concern arose due
to the difficulty of assessing what constituted genuine doubt and the consequent
possibility of abusing the exception of doubt to concoct contracts in fraudem usurarum.
In the decretal In civitate (X 5.19.6), Alexander III cautioned that men should abstain
from such potentially hazardous contracts, “since the thoughts of men cannot be hidden
from the Almighty God,” to which sentiment Hostiensis and Raymond give their approval
in the Summa confessorum. As Gottofredo da Trani explains clearly, buyers and sellers

on credit must beware “lest they turn aside more in estimation of the gain than of the loss

... For God sees the heart.”'"!

ProSECUTING UsuRrY I: PREVENTIVE MEASURES AND DETERRENTS

An understanding of the theoretical foundations of the usury ban was essential for

the confessor in order for him to recognize the crime when he encountered it and

99. See p. 73.

100.In the case of credit sales, the compensation that the borrower offers to the lender for the future value
of the wares that he foregoes again approximates the title to interest of lucrum cessans, but neither John nor
his sources make any explicit mention of this as the grounds for this exception to the usury ban. See my
discussion of lucrum cessans in the Summa confessorum above on pp. 94 ff.

101.8C 2.7.16.
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understand the reasons for its illicitness, but such knowledge was not sufficient. The
confessor’s primary concern was to remedy the fault of usury among those entrusted to
his care, and for this he had to know the tools that the law of the Church had provided to
this end. Since the best remedy for any fault is to prevent it from occurring in the first
place, the medieval Church set in place several measures to deter the faithful from

engaging in usury that the confessor had to be aware of.

In the first place the Church sought to dissuade the faithful from engaging in usury
by ensuring that her clerics set a good example for their flocks. The parish priest or
confessor could not convincingly inveigh against usury and counsel restitution in the
penitential forum if he himself was known to be a usurer or supported by usuries. For
this reason, clerical usury was not tolerated in the slightest, and the Church dealt with
obstinate priests severely. As Raymond notes in Question 51 of John’s Summa, under
canon law (X 5.19.7; D. 47 c. 1, 5) clerics who are usurers or the heirs of usurers are to be
suspended from office if they do not wish to make restitution for their or their
predecessor’s usurious gains from their own goods. If such clerics persist in their refusal
to make restitution, they are to be deposed. Finally, if they do not yield to the demands of
the local bishop to make restitution, they are to be handed over to the secular power and
compelled to do so by force.'”” Through such rigourous prosecution of clerical usury, the
Church underscored the seriousness and impartiality of the ban and ensured that her
priests could effectively instruct their flocks as much by their good example as by their
speech. Hypocrisy among the clergy would completely undermine the effectiveness of

the usury ban, and so the Church made clear that it would not be tolerated.

The Church also sought to restrain usurious activity by nullifying the fraudulent
devices that usurers had created to ensure their immunity from prosecution for the crime.
As Raymond informs us in John’s Summa, usurers often compelled their debtors to swear

more or less detailed oaths to ensure the exaction and retention of usuries. Debtors had

102.8C 2.7.51.
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either to swear that they would simply pay the usuries or that they would pay them and
not seek restitution for them or that, in addition to not seeking restitution, they would also
not denounce the usurer to the Church. The effectiveness of these oaths as a means for
skirting the usury ban, Raymond explains, lay in the fact that the oath was a pledge
guaranteed by God, and for this reason it had to be fulfilled. In the first case, therefore,
where the debtor has merely promised to pay the usuries, Raymond counsels him either to
denounce the usurer to the Church so that she may compel the usurer to relax the oath
through ecclesiastical censure or to pay the usuries to fulfill his oath to God (ut satisfaciat
Deo de iuramento) and then seek them back through the process of restitution. In the
second case, where the debtor has promised to pay the usuries and not seek them back,
Raymond advises him to seek back the usuries indirectly by denouncing the usurer’s
crime to the Church so that she may compel him to make restitution. In the third case,
Raymond argues that the portion of the oath wherein the debtor promises not to denounce
the usurer to the Church is not binding, since in allowing him to carry on the mortal sin of
usury undisturbed it impedes the salvation of the usurer and consequently runs contrary to
the fundamental Christian principle of love of the neighbour. Hostiensis adds that if the
debtor has sworn not to receive usuries at all, such that he cannot receive back the very
usuries he paid, the Church ought nevertheless to compel the usurer to make restitution,
but in light of the debtor’s oath the money should be given to the poor rather than to the

debtor.'”

Finally, John shows in the Summa that the Church sought to prevent usury by
placing obstacles in the path of establishing usurious enterprises. Citing a decree of pope
Gregory X (d. 1276) in the Second Council of Lyons (1274), John writes that according
to papal decree no one may lease houses to usurers from foreign parts. Patriarchs,
archbishops, and bishops who contravene this statute are to be suspended from their

office, whereas all those holding lesser positions in the Church are to be excommunicated

103.SC 2.7.53.
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for failing to uphold it. Ecclesiastical corporations, such as cathedral chapters, are to be
subjected to interdict for contravening the statute, and the local bishop is charged with
restraining laymen through ecclesiastical censure from fostering usurers in this way.'”
By preventing usurers from establishing their businesses in the first place, the Church
could effectively head off usurious activity. Knowledge of this provision of the Church,
moreover, was essential for the confessor in examining his penitents, who might have

been inadvertently fostering usurers by placing their properties at their disposal.

ProsecuTING Usury II: PUNISHMENT AND RESTITUTION

In the event that sins could not be prevented, the correction of faults through the
assignment of an appropriate penance was the most important work of the confessor.
Since usury for the medieval lawyers and theologians was fundamentally a violation of
justice, the confessor had to know the means through which justice could be restored and
the fault redeemed. In the Summa confessorum, John provided both general principles for
dealing with usurers in the confessional and guidance on specific issues pertaining to the

process of restitution that lay at the heart of absolving this particular sin.

The domain of the medieval confessor was the penitential forum, the internal
court (forum internum) of the penitent’s conscience where he made manifest the shadowy
secrets of his heart, rendered his judgement upon them, and prescribed his sentence in the
form of a penance to be executed, for which he granted absolution. His area of
competency and manner of operating were related to, but distinct from, that of the
ecclesiastical judge who prosecuted public transgressions in the bishop’s court. For this
reason, in the Summa confessorum John instructs the confessor concerning how the sin of

usury is to be dealt with in each jurisdiction. In the case of manifest or public usurers,

104.8C 2.7.71.
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whose usurious activity is a matter of public knowledge, such as those “who keep a table

prepared to loan money at usury to anyone,”'"’

competence falls to the external forum of
the ecclesiastical judge. As Raymond explains, in the case of public usurers, whose
occupation is therefore known to the community, the Church ought ipso iure to exclude
them from communion, reject their offerings, and, should they die without remedying the
sin, deny them burial in consecrated ground.'” Such punishments, insofar as they denied
the unrepentant usurer access to the means of salvation and eternal life within the Church,
established him, according to Jacques Le Goff, as one who was inexorably Hell-bound
within medieval society.'” The usurer was a companion of Death, as in Matthius
Merian’s (1593-1650) copy of the mid-fifteenth century Totentanz, originally painted on
the inner wall of the lay-cemetery of the Dominican convent in Basel, where Death is
depicted holding the throat of a usurer.'” It was necessary in the Summa confessorum to
remind confessors of the condemned status of the public usurer, for the rigours of the
Church were not always observed in practice, even among its spiritual elite. As the

Colmar Annalist informs us, in 1278 the Franciscans in Basel, to their great disrepute,

buried a pawnbroker in the ground of their Church.'”

In addition to the aforementioned penalties that the public usurer incurred

automatically due to his occupation, the ecclesiastical judge also possessed the authority

105.8C 2.7.48.

106.SC 2.747. In the event that a priest has wrongly received the offerings of a manifest usurer,
Hostiensis, in Question 52 of the Summa confessorum, contends that the illicit offerings should be handed
over to the local bishop in order that he may see to it that they are restored to their rightful owners or, if
they cannot be found, to the poor in his stead. SC 2.7.52. In another case of illicitly received usuries,
Raymond encourages a Christian who has received usuries from a Jew engaged in usury to make restitution
not to the Jew from whom he extorted the usuries, but to the victims of the Jew’s own usurious activity,
thereby indirectly compelling the Jew to restitution and fulfilling both his obligation to the Jew and the
Jew’s obligation to his victims. SC 2.7.69.

107.See his treatment of the connection between death and usury in Jacques Le Goff, Your Money or Your
Life: Economy and Religion in the Middle Ages, trans. Patricia Ranum (New York: Zone Books, 1990),
47-64.

108.Matthdus Merian, Todten-Tanz: Wie derselbe in der Weitberiimbten Statt Basel als ein Spiegel
menschlicher Beschaffenheit ganz kiinstlich mit lebendigen Farben gemahlet nicht ohne nutzliche
Verwunderung zusehen ist (Basel: Mattheus Mieg, 1621), 64. This volume is not paginated, and so I have
counted the pages starting with the preface, which begins, “An den Christenlichen Leser.”

109.“In civitate Basiliensi sepelierunt fratres Minores cauwircinum, est manifestum in magnum suorum
scandalum vicinorum.” Jaffé, "Annales Colmarienses maiores," 203.
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to compel him to restore the usuries he had exacted from his victims. If necessary, he
could even use the means of major excommunication with no opportunity of appeal to a
higher authority within the Church to accomplish this.""® In addition, if the usurer should
petition an ecclesiastical judge in court for restitution of usuries exacted from him, canon
law (X 5.19.14) authorized the judge to deny his petition until he made full restitution of
the usuries he himself had wickedly exacted.''' Usurers whose activities were a matter of
public rumour, but not notorious, also fell subject to such penalties if the local bishop
declaimed against them openly in his church, which he could proceed to do on the
testimony of witnesses, on the admission of the usurer himself if he confessed to the
bishop when summoned before him, or even ex officio if no one appeared to accuse a

reputed usurer known to the bishop.'"

Although confessors had to be aware of the temporal and judicial penalties facing
manifest usurers, the latter belonged properly to the jurisdiction of the bishop and his
court. In the area of the confessor’s competence, the penitential forum of conscience, his
modus operandi differed insofar as he dealt with occult usurers whose compunction had
moved them to seek absolution. Unlike the judge, the confessor sought a voluntary
restoration of justice on the part of the usurer, rather than to compel this outcome. The
confessor set the conditions for the usurer’s absolution, working with him in order that he
himself might remedy the injustice and return to a state of salvation. To accomplish this,
according to Raymond, the confessor must urge the usurer to make full restitution
immediately of the usurious gains that he illicitly received. If the usurer lacks the means
to make complete restitution, he should restore as much as he can, grieving over his sin

and promising continually to work towards completing the restitution if he should ever

110.“Potest quemlibet usurarium cogere ad restituendas usuras si necesse fuerit, etiam per maiorem
excommunicationem omni appellatione remota.” SC 2.7.47. As John explains elsewhere in the Summa
(3.33.33), major excommunication entailed denying the sacraments to the excommunicate, barring him
from entry into a church, and removing the communion of the faithful from him. See Troyes, Bib. mun.,
MS 1492, fol. 307vb.

111.8C 2.7.47. John lays out the full implications of this provision in q. 49.
112.5C 2.7.48.
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come into some money. In the meantime, Raymond suggests that such impoverished
usurers beseech their victims for a delay in repayment, or even ask that their debtors
forgive a part of the debt owed to them for the sake of alms, effectively granting this

amount, in an ironic twist, to the poor in the form of the destitute usurer himself!'"

Despite the different jurisdictions of the ecclesiastical judge and the confessor, a
case could arise wherein a manifest usurer, having escaped public prosecution, should
seek absolution from a confessor before his death. Being a true encyclopedist, John did
not fail to include this scenario in the Summa, addressing it briefly in Question 72. Citing
a decree of Gregory X in the Second Council of Lyons, John writes that the confessor
must not admit the usurer to confession or absolution nor permit him to be buried in the
church’s cemetery nor legitimate his will as a witness to it, until he has made full
restitution of the usurious gains to his victims."* Alternatively, he must at least offer a
sufficient pledge to his victims or, if they are absent, to the bishop or his parish priest in
order to secure the full amount of the usuries to be restored, and this sum should be

> Essentially, therefore, the role of the

expressed in writing as accurately as possible."
confessor in dealing with usurers of whatever stripe was to urge them to make full
restitution of the unjust gains they had received, thereby remedying the injustice they

created and permitting them to re-enter the ranks of the saved.

Restitution, however, was not for the medieval canonists as simple a matter as it
seems at first glance. A whole host of issues might arise to complicate the remedy that
the confessor urged his penitent to carry out in order to secure his salvation. What was

the usurer to do, for example, if his victims could no longer be found? For this reason,

113.8C 2.747.

114.8C 2.7.72. As Gregory notes here, wills lacking such ecclesiastical intervention are invalid:
“Testamenta facta aliter nihil valent.”

115.Presumably the conditions of the restitution were to be stipulated in the usurer’s last testament, but
neither John nor his sources declare this explicitly. For an examination of the connection between
restitution and the wills of usurers, see Lawrin Armstrong, "Usury, Conscience and Public Debt: Angelo
Corbinelli's Testament of 1419," in A Renaissance of Conflicts: Visions and Revisions of Law and Society in
Italy and Spain (Toronto: Centre for Reformation and Renaissance Studies, 2004).

- 108 -



confessors had to be informed of the diverse issues surrounding the manner of making
restitution in order to counsel their penitents effectively, for whom the successful
achievement of this act was, so to speak, a matter of (eternal) life and death. To this end,
John provided substantial guidance on the complexities of restitution in several questions

of the Summa confessorum.

In the case just mentioned, where the usurer cannot find the debtors, or their heirs,
to whom he is obligated to make restitution, John, drawing on Hostiensis, informs the
confessor that if the usurer’s victims truly cannot be found, he must counsel the usurer to
make restitution to the poor in their place. If the victims cannot be found readily because
the usurer has moved away from them, then he must send the money to them at his
expense. If, on the other hand, the victims have moved away from the usurer, then they
must pay the expenses in order to receive what is due to them from their now distant,
erstwhile exploiter, provided that these expenses do not exceed the original amount due to
the debtor. In this case the restitution should be made to the poor in the usurer’s location.
If any of the usurer’s victims is expected to return, then on the authority of the
confessor’s church the usurer must deposit in the local church or another safe location the

sum to be restored, which will be returned to the victim upon his arrival.''®

Since the heirs of usurers inherited their worldly goods, they also inherited the
burden of the sin of their ancestors through which they had acquired those goods. The
obligation to make restitution did not cease with the usurer’s death. The confessor had
therefore also to deal with the concerns of the usurer’s heirs in the penitential forum.
Specifically, the question arose of the precise extent to which heirs were culpable for their
ancestor’s sins and whether anyone who received any sort of bequest from a usurer

should also be held accountable for his sin. To the first concern Hostiensis replies in the

116.SC 2.7.68. For the location of the deposited usuries, cf. SC 2.7.69. Similarly, in Question 50 of the
Summa on usury, Gottofredo da Trani asserts that in order for a manifest usurer’s petition to seek back
usuries in the external forum to proceed, which required him first to make restitution of his own illicit gains,
he must restore the usuries to the poor if the original victims cannot be found, either because they died or
moved away. Again, if the usurer’s victims are expected to return, he must deposit the amount of the
restitution before his own petition to seek back illicitly exacted usuries may proceed.
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Summa that the heirs of usurers are only responsible for making restitution in proportion
to the value of what they have received from their ancestor’s estate, since, as he explains,
under canon law (X 5.19.5) the estate of the usurer seems to be tacitly obligated to his
victims for making restitution of his ill-gotten gains."” To the second concern Hostiensis
answers in the negative. If someone receives a bequest from a usurer, but is not his
designated heir, he is not held to restore it to the original owner from whom the deceased
usurer extorted it, even if he received the bequest as a pure bounty without rendering any

service to the usurer in return (ex causa lucrativa).'"®

The case of a usurer’s bequest seems to have been exceptional, for, as John notes
in the same question, other opinions prevail on goods received from usurers during their
lifetime and the culpability of those who receive them. Perhaps since the person who
received such a bequest did not consciously seek it, and thus lacked the intent to gain
from the usurer’s activity, he did not incur the taint of usury. At any rate, in the case of
those who had dealings with the usurer while he lived and received something from his
usurious goods, in some instances they could be held responsible for making restitution in
lieu of the usurer. In examining the penitent, it was the confessor’s task to interrogate her
in order to elicit a full and detailed confession of all her sins in order to assign an
appropriate penance. Thus it was necessary for the confessor to know who was culpable
in their dealings with usurers in order to remedy their faults in the penitential forum.'"”
The example that Raymond of Penyafort provides in Question 55 on usury of the Summa

is a case where a usurer bought a manor with his ill-gotten gains and handed it over as a

117.8C 2.7.54. Cf. SC 2.7.74, in fine. In cases of corporate usury also, according to William of Rennes,
such as when a collegiate chapter receives usuries, each member of the corporation is held culpable in
proportion to the amount he received from the usuries, or to the extent that the usuries relieved him from his
share of expenses in supporting the corporation. If, however, someone compelled the corporation to engage
in usury, which otherwise it would not do, then he alone is bound to restore all of the usuries. SC 2.7.60.
Cf. the analogous case of communities of citizens who lend at usury in 2.7.57.

118.5C 2.7.54.

119.This concern is mirrored in the Summa confessorum in the phrasing of the question itself: “Queritur
utrum ille qui solvit usuras possit cum effectu petere rem emptam de usuris ab ipso possessore, et utrum in
foro penitentiali ille teneatur restituere.” SC 2.7.55.
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gift to another person. In such a case, Raymond argues that the thing purchased takes the
place of the usuries themselves. Therefore, the victim of the usurer, to whom the usuries
are owed, may petition for restitution of the manor as compensation, and the recipient of

120

the manor is bound to restore it. © As in the case of the usurer’s estate, the taint of usury

follows the usuries themselves.

William of Rennes adds the qualification, however, that this is only the case when
someone has received something from a usurer as a pure boon (ex causa lucrativa), which
is evident from Raymond’s example, in which the recipient received the manor from the
usurer as a gift. Someone, on the contrary, who purchased something from a usurer or
received it as compensation in good faith — which is evident either from the fact that he
did not know that the person he was acquiring the goods from was a usurer or did not
believe that what he was purchasing stemmed from ill-gotten gains or believed that the
usurer had other means for making restitution — is not bound to make restitution."”' Since
the recipient in this case received the goods from the usurer as compensation and in good
faith, he neither gained nor intended to gain from usurious activity, and thus is free from

the taint of usury.'”

Related to the question of the liability of goods purchased with usurious money
was whether the usurer was also compelled to restore any additional gains that he had
made with the usuries he had exacted. As John explains in the Summa, confessors had to
distinguish carefully the precise nature of the gain that the usurer acquired with his
debtor’s money. According to Raymond, a corrupt root gives rise to poisoned fruit, and
thus the usurer is bound to restore to the debtor everything that he gained beyond the

123

principal in virtue of the loan.~ William of Rennes qualifies, however, that this is only

120.8C 2.7.55.
121.8C 2.7.55.

122.Cf. My discussion of compensation in loan contracts above, p. 80.

123.8C 2.7.65.
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the case when the usurer gained directly from something held on account of usury. For
example, if the usurer held a piece of land from the debtor as usury, he is bound to restore
the land and all the fruits he received from it to the debtor, as well as to make good any
losses the debtor may have sustained in virtue of the burden of the usury, such as having
to sell his home below its true value and rent a new residence. If, on the other hand, the
usurer invested the ill-gotten gains in a business venture and profited from it or purchased
a manor with them and received its fruits, he is not obligated to restore the additional

gains beyond the initial sum of the usuries.'*

John then draws on Thomas Aquinas and Ulrich of Strasbourg to explain the
difference here. As they assert, in the latter cases the usurer is not bound to restore the
additional gains, since, in the case of the business venture, the gains are due not to the

fruitfulness of the money itself, but to the industry of the usurer who employed it.'”

Since money in itself has no utility,"*

the gains that the usurer made with it are entirely
due to his own efforts. If the lender petitioned for these gains, he would be seeking
something that is not rightly his. Similarly, in the case of the manor purchased with
usuries, the debtor has no claim to its fruits, since in the act of purchasing it the manor
becomes the buyer’s exclusive property and the fruits derived from it are his.'”” They are
not the fruit of the debtor’s money, which is sterile in itself, and thus the debtor has no
claim to them. An analogy can be drawn here to an argument of Aquinas’ that John
related elsewhere in the Summa. By consuming the money the usurer made it his own
and the debtor can expect no utility from it beyond its substantial or initial value.'”® In the

case of restitution, the usurer takes on the role of a debtor who owes the ill-gotten gains to

his victim. However, the same rationale applies to this loan as to all others. Thus, as

124.5C 2.7.65.
125.8C 2.7.65.
126.See n. 82 on pp. 97 f.
127.8C 2.7.65.

128.Cf. my lengthy discussion of Aquinas’ consumptibility argument above on pp. 75 ff.
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Hostiensis concludes, for the debtor to whom restitution is owed to demand the gains that
the usurer made from the usuries in the latter cases would be to seek back his principal
with usuries!'” Restitution, as is evident from this case and those mentioned above,
could be as fraught with difficulties as the prosecution of usury itself. For this reason
John provided extensive, essential guidance for the practical use of confessors in the

Summa confessorum.

THE MAaNY FAcEs oF Usury: ANALYSIS OF SPECIFIC UsurIoUS CONTRACTS

Usurious activity in the Middle Ages took on an astonishing number of forms.
The financial incentive to skirt the Church’s ban on exacting any surplus in a loan was
strong, and clever usurers developed a number of devices for cloaking usuries in contracts
that did not appear, at first sight, to be loans. Just as essential for the confessor as an
understanding of the theoretical foundations of the usury ban and the Church’s general
method of effacing this sin was an awareness of the particular forms it assumed. Since it
was the confessor’s duty to unearth the hidden shame of the penitent, he had to know how
and where to look for these secrets, and thus he had to be familiar with the numerous
devices through which medieval Christians feigned to themselves that they were not
engaged in the deadly sin of usury. In the Summa confessorum, John gave them this

information abundantly.

In the course of analyzing the theory of usury in John’s Summa, we already
examined some of the specific contracts in which usurious activity was cloaked. In

particular, I went on at some length about how credit sales and advanced purchases could

0

be used to cloak a usurious loan.”® As John informs us elsewhere in the Summa, the

129.5C 2.7.65.
130.See pp. 99 ff.
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same criterion of reasonable doubt (dubium) determines the licitness of advanced

purchases of corn in the blade"’

— a practice that we know was mirrored in the Alsace
region near Freiburg in the purchase of wine. The Colmar Annalist relates that the grapes
of the year 1303 had such great potential that merchants could not purchase a carrata of
new wine “on the vines” for even 10 libras, which clearly implies that such merchants

paid in advance for wine to be delivered at a later date."”

Wine was also purchased on
credit. In 1302, as the Colmar Annalist again informs us, a carrata of wine was sold in
Westhausen for 100 libras on the condition that the buyer would pay one libra a year for
it."”” Probable doubt over their future value also excuses advanced purchases of horses to

be delivered at upcoming markets, as William of Rennes asserts in another question of

John’s Summa."**

While advanced purchases are licit, provided genuine doubt is present about the
outcome of the transaction, according to John it is entirely another matter if the object of
the purchase is not goods that the seller will have in the future, but goods that he does not
have at all at the time of the contract. Following William of Rennes, John contends that
those who wittingly purchase animals from another person who does not possess them or,
as the Regula mercatorum helpfully adds, merely feigns to possess them, and then lease
them back to the seller for an annual payment are engaged in usurious activity."” Since
the seller does not actually have the animals that he is offering for sale, he does not

exchange them with the buyer, but rather incurs a de facto debt with the buyer in the

131.8C 2.7.26.

132.“Bonum vinum crevit et carrata vini novi in vitibus pro decem libris non poterat comparari.” Jaffé,
"Annales Colmarienses maiores," 229.

133.“In Westhusen carrata vini pro centum libris tali condicione vendebatur, ut una libra annis singulis
solveretur.” This carrata of wine had an interesting history subsequent to its purchase, which the Colmar
Annalist has thankfully recorded. The original purchaser sold the wine for twenty libras, and used these, in
turn, to buy a vineyard that yielded two libras of returns per year, netting the purchaser a profit of one libra
per year! Ibid., 227.

134.5C 2.7.34.

135.8C 2.7.33. Cf. Germain Sicard’s discussion of the livestock lease (bail a cheptel, soccida, gazalha) as
a form of rural credit and its potential abuses, Germain Sicard, "L'usure en milieu rurale: Notes sur le bail a
cheptel dans la doctrine de la fin du Moyen Age," in Etudes d'histoire du droit canonique dédiées a Gabriel
LeBras (Paris: Sirey, 1965), 1396-1403.
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amount of the purchase price of the animals. This value, which takes on the character of
the principal in a loan contract, must be returned to the buyer, and therefore anything that
the buyer should receive beyond the principal in this case would constitute usuries. In the
case that William describes, the buyer is not really purchasing the animals, but providing
seed money to the seller and receiving a superabundance in exchange for this in the form
of the lease payments. Essentially, the buyer is leasing the use of the seed money to the
seller. The truth of this statement becomes particularly clear if we keep in mind that even
if the seller goes out and immediately buys the animals with the seed money, the animals
will then stand in loco pretii,”® and charging for the use of the animals, in this case, will
be just as illicit as charging for money itself. Since the buyer is charging a price for the

use of money, he is engaged in usury and commits a patent injustice."”’

Loans involving currency exchanges could also be usurious on the grounds of
intention. Following Hostiensis, John contends that when someone lends money of one
kind in order to receive it back in another currency, the contract is usurious if the lender

intended to profit from the exchange."*®

What John is likely referring to here is the device
known as a bill of exchange, which was originally devised to facilitate the transactions of
merchants who bought their goods in one currency and sold them for another."” For
example, a banker might grant one of his merchant clients a sum of Genoese money to
make his purchases there, which the merchant had to repay to the banker’s agent at the

140

fairs of Champagne in the local currency after he had sold his goods.™ The amount

136.Cf. SC 2.7.55 and pp. 111 ff. above.
137.See pp. 75 ff.
138.5C 2.7.20.

139.For a detailed explanation of medieval bills of exchange, see Raymond de Roover, The Rise and
Decline of the Medici Bank, 1397-1494 (New York: W. W. Norton & Co., 1966), 110-12; Raymond de
Roover, Money, Banking and Credit in Mediaeval Bruges: Italian Merchant-Bankers, Lombards and
Money-Changers, A Study in the Origins of Banking (Cambridge, MA: Mediaeval Academy of America,
1948),48-75.

140.This is the process referred to, from the bank’s perspective, as buying bills of exchange. Banks also
sold bills of exchange. In this contract a client deposited a sum of money in a bank in one place in order to
receive it back at another time and place in another currency. In this situation, the bank took on the role of
a debtor vis-a-vis its client. The example here of trade based on credit between Genoa and the fairs of
Champagne is inspired by R.D. Face, "Techniques of Business in the Trade between the Fairs of
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returned was to be the equivalent of the amount that the merchant had received in Genoa.
The equivalency was governed by an exchange rate, which, in turn, was determined by
the relative forces of supply and demand in the two locations. Strictly speaking, then, if a
merchant banker lent money in Genoa to be repaid at the fairs of Champagne, he was
only seeking just compensation for the amount of the principal of the loan, and had no
intention to profit in virtue of the loan itself. Reputable merchant bankers made their
profits from closely watching the exchange rates between different currencies. They
strove to remit the sums that they had originally lent from abroad when the exchange rate
between the two countries had changed in their favour, thereby profiting from the
differences in rates over time through distinct contracts."”" Such contracts were in theory
licit, since they corresponded to the exigencies of canon law (C. 14 q. 4 c. 5), which
demanded that those who lend money in order to receive repayment at another time and
in a different species receive back only its equivalent value at the time of repayment.'*
However, contracts of exchange were not impervious to abuses, such as the fictitious
exchange, in which a straight loan at interest was disguised as an exchange and re-
exchange of currency, where the rates were predetermined to ensure a profit to the
lender.'” Even the intention to gain from the vagaries of exchange rates could fall subject
to the censure of the usury ban if it was taken too far. In the Summa confessorum,
Gottofredo da Trani rebukes those who lend “from the markets” and decries their

business as “execrable usury” when their gains exceed the centesima.'** Lenders who are

Champagne and the South of Europe in the Twelfth and Thirteenth Centuries," Economic History Review
n.s. 10, no. 3 (1958): 427-38.

141.Raymond de Roover provides an excellent example, complete with diagrams, of how profit is
generated in bills of exchange in Raymond de Roover, "What is Dry Exchange? A Contribution to the
Study of English Mercantilism," Journal of Political Economy 52, no. 3 (1944): 255-56.

142.8C 2.7.20.

143.0n ficitious exchange, see Ibid., 250; De Roover, Medici Bank, 135. Dry exchange, where the
borrower did not repay the money abroad, but instead drafted a re-exchange at the prevailing rate of
exchange in order to repay the money to the original lender in the original place of the loan, involved more
complex ethical considerations for canonists, since it more nearly approximated a straight loan at interest.
Since John does not discuss bills of exchange explicitly, I have omitted its consideration here and direct the
reader to Dr. de Roover’s excellent analysis of the ethics of Dry exchange in De Roover, "What is Dry
Exchange?," passim; De Roover, Medici Bank, 132-35.
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confident that the sum they will receive in the future in a different currency will surpass

the initial value of the loan incur the taint of usury on the grounds of corrupt intention.'*’

According to John, the confessor had also to be chary in the case of contracts of
sale that permitted the seller to repurchase the item sold at a later date. The example he
provides is of someone who sells a manor on the condition that he or his heir may

® TIn the event of

repurchase it within so many years by refunding the purchase price."
repurchase, one could argue that the contract should be characterized not as a sale, but
more appropriately as a loan of the original purchase price from the buyer to the seller of
the manor that was secured by the manor itself, which the buyer took possession of for
the term of the loan as a pledge. If this is the case, then any utility that the buyer derived
from the pledge and did not subtract from the original purchase price would constitute a
superabundance from the loan, and thus taint it as usurious."’ According to Raymond,
however, since such contracts are not properly speaking loans, the buyer can “make the
fruits his own without danger of usury, even though the seller . . . should afterwards

regain his manor.”'*

Although such contracts are licit ex forma, Raymond goes on to
point out that they can be carried out in fraudem usurarum, which the confessor can
presume from the following three conditions: (1), the original purchase price of the item
is moderate with respect to its true value, endowing the item with the character of a

149

pledge that guarantees the full value of the loan; ™ (2), the repurchase price exceeds the

original purchase price, with the difference constituting the usuries; and (3), the buyer is

144.1% interest per month. See p. 74 above.
145.See n. 97 on p. 101.

146.5C 2.7.25.

147.See n. 61 on p. 88.

148.5C 2.7.25.

149.Hans van Werveke calculated that on average in Flanders and Lotharingia in the thirteenth century the
value of loans was approximately 2/3 the value of the pledges securing them, making the pledge worth
considerably more than the value of the loan. Hans Van Werveke, "Le mortgage et son role économique en
Flandre et en Lotharingie," Revue belge de philologie et d'histoire 8,no. 1 (1929): 79.
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accustomed to lend at usury."”” For the confessor questioning his penitent about his day
to day affairs, the ability to distinguish between his licit and fraudulent ventures was
essential in ministering to his salvation and treating him justly. Ignorance of such
distinctions could produce excessive zeal in the confessor, who might prosecute sins that
were really, according to the canonists, not sins at all. Oversight could also, on the other
hand, fatally endanger the penitent’s soul. John of Freiburg sought to address both of
these problems through the introduction of fine distinctions, such as the case described

above, in the Summa confessorum.

Like the sale-resale contract, the ethical analysis of the medieval rent (census)
contract in the Summa confessorum is complicated by the blurred boundaries between
contracts of sale and loan contracts. I alluded briefly to the significance of the canonists’
interpretation of the medieval rent contract as a contract of purchase above,"”' and so the
reader will not be surprised to learn that William of Rennes argues, following the
traditional legal view, that the contract is not usurious ex forma, even though there is the
possibility that the purchaser will receive back more from the fruits paid out over time
than he initially paid for the rights to the land. However, he adds that the rent contract,
insofar as it approximates a loan, can be carried out in fraudem usurarum, which can be
inferred using the same three criteria that Raymond devised above for assessing the
licitness of sale-resale contracts. He advises that in the penitential forum the confessor
should accept the penitent’s confession concerning his benign involvement in rent
contracts in good faith, but warns that “much is to be presumed against such a creditor.”
Restitution should be enjoined to him if he will profit considerably from the rent contract

at the expense of the seller.'”

150.58C 2.7.25.
151.See p. 97.
152.8C 2.7.27.
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In determining the licitness of a rent contract, Raymond’s first criterion, the issue
of the price of the contract, was decisive. Discussing the case of those who purchase,
particularly from churches and monasteries, the usufruct of a castle or village in a rent
contract, Raymond contends in a later question of John’s Summa that where this right is
purchased for the lifetime of the buyer, a presumption of usurious intent can be gathered
from the age and well-being of the buyer. The price of a licit contract should vary
directly with the buyer’s life expectancy, since it would be unjust for a young, healthy
man to buy a lifetime rent contract at a lower price than an aging and unwell investor."’
In this case, the younger buyer would be certain to gain from the contract over time at the
seller’s expense, incurring something analogous to the guilt of a corrupt intention to gain

from a loan contract.'**

Even when the buyer’s motives are pure, Raymond argues that if the price of the
rent contract is too high or too low, it must be adjusted to reflect the “just price” of the
rights to the castle or village.'"” This can be accomplished either by supplying the

difference from the just price to the seller if the price is too low or to the buyer if the price

153.8C 2.7.31. There is also some disagreement among John’s sources over whether it was licit to
purchase rent contracts for the lifetime of the buyer, since, as William of Rennes argues, they could cause
the seller to desire the death of the buyer prematurely to avoid paying out the full value of the contract.
Since for this same reason the Church prohibited benefices that were not vacant to be promised to others
and forbade Christians from designating their heirs in a living will, William argued that such contracts
should be avoided, although the law does not expressly condemn them. To sell contracts for the lifetime of
the seller would be more desirable, he contends, since then both the buyer, who stood to gain from the
seller’s ongoing vitality, and the seller, who valued his own life, would wish him to live as long as possible.
Ulrich, Hostiensis, and Innocent IV, on the other hand, approved of rent contracts for the lifetime of the
buyer, so long as they were valued at a just price.

154.Since the medieval rent contract straddled the line between a loan and a sale, the canonists were not
always consistent in their manner of treating it. Often the methods and principles of analyzing usurious
contracts were applied to the analysis of rent contracts, despite the fact that the latter were properly
speaking sales in the eyes of the canonists.

155.1In the Summa confessorum, neither John nor his sources elaborate on what constituted a “just price” for
something put up for sale. In his treatise de emptione et venditione, John merely states, following Aristotle,
that it is the “quantita[s] valoris rei.” SC 2.8.9 in John of Freiburg, Summa confessorum, fol. 92rb. As John
Baldwin has painstakingly demonstrated, the common medieval conception of the just price, which was
derived from the Roman legal tradition, reflected a measure of the common need for the item put up for
sale, established with respect to the varying circumstances of time and location. The just price was
essentially identical with the common market price, established by the forces of supply and demand, but
without being prejudicial to the individual circumstances of the buyer. See Baldwin, Medieval Theories of
the Just Price, 20, passim. In the words of the renowned Romanist Accursius, “pretia rerum non ex affectu
et utilitate singulorum, sed communiter funguntur; et tantum valet res communiter quantum vendi potest.”
Qtd. in Kaye, Economy and Nature, 113-14. On the just price see also pp. 87-101.
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is too high, or by cancelling the sale and obtaining a refund for the buyer. The buyer has
the right to choose which of these options he prefers. If he chooses the first, Raymond
adds that the deviation from the just price is to be evaluated at the time of the sale, and
not at the present time, when the item purchased may have been much improved.
William of Rennes clarifies, moreover, that deviations from the just price must be
remedied even if they fall within half of or one and a half times the just price of the item
put up for sale. These prices would not fall subject to the censure of the Roman law of
laesio enormis, which only considered exchanges where the price exceeded by one half or
fell under one half of the just price as injurious to the buyer or the seller respectively."®
However, Roman law permitted buyers and sellers to negotiate with one another within

the boundaries of laesio enormis."”’

William does not believe that the provision is valid
for Christians, but in light of the Roman law he advises the confessor not to deny
absolution to the penitent who does not wish to make restitution of a deviation from the
just price within these boundaries. John concludes this lengthy question in the Summa by
noting the dissenting opinion of Thomas Aquinas, who argues that divine justice requires
any notable inequality to be remedied by the party who obtained the advantage.'”® Since

John does not explicitly endorse Aquinas’ opinion as the correct one, he leaves it to the

confessor’s discretion to decide which authority he finds more compelling.

In addition to the circumstances of the rent contract, the confessor also had to
enquire into the object of the contract: the precise nature of the rights put up for sale. I
noted above that the most basic form of medieval rent contract involved a purchase of a
right to the yields of a piece of land over time. However, virtually any lucrative right
could be purchased by means of a census contract — including a personal census on a

person’s individual labour productivity. This form of rent contract was virtually

156.0n the concept of laesio enormis, see Baldwin, Medieval Theories of the Just Price, 27, passim.
157.“Iura civilia sustineant quod sese invicem re ipse decipiant contrahentes.” SC 2.7.31.

158.8C 2.7.31.
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indistinguishable from a straight loan from the buyer to the seller of the purchase price of

° 1In this case, William of

the contract, which the seller worked over time to repay.”
Rennes contends in John’s Summa that the contract is illicit because the purchaser stands
to gain with near certainty. Since a personal (personalis, bursalis) census is based
generically on a person’s labour productivity, there is no risk, William notes, of storms or
of the sterility of the earth, which renders the yields from earth so uncertain that those
who buy rents on land sometimes even lose the expenses of their labour in managing it.'®

Once again, the proximity of the personal rent contract to a loan renders it illicit on the

grounds of a corrupt intention to gain at another’s expense.

Finally, to his analyses of contracts that fall more or less directly under the
category of usurious loans, John adds a treatment of certain cases that fall under the
generic category of illicit gain, which medieval moralists often subsumed under the
heading of usury on the grounds that plus recipitur quam detur.'® Aside from justifying
the licitness of certain contracts that could have the appearance of generating shameful
162

gain, such as the precaria contract and the profits that clerics derive from handicrafts,

John’s central concerns in this connection are the justice of certain lease contracts'® and

159.0n the personal census, the ethical considerations surrounding it, and its historical development, see
Noonan, The Scholastic Analysis of Usury, 154-70,230-48.

160.SC 2.7.29.

161.0f the conceptual looseness of the usury ban among moralists and preachers Gerhard Rosch has
remarked: “Die Schwierigkeiten der Theoretiker bei der Beurteilung des Wuchers interessierten sie
[Prediger] nicht. Dies gilt in ganz dhnlicher Weise fiir alle grolen Prediger des Jahrhunderts wie Jacque de
Vitry, Guibert de Tournai oder Humbertus a Romanis und Albertus Magnus. Bei ihnen wird der Biirger
eindringlich vor den Siinden des Betrugs, des Meineids und des Wuchers gewarnt, ohne daf} dies niher
erlautert wird.” Gerhard Rosch, "Wucher in Deutschland 1200-1350: Uberlegungen zur Normdidaxe und
Normrezeption," Historische Zeitschrift 259, no. 3 (1994): 611-12, see also p. 609.

162.See SC 2.7.32,41.

163.See SC 2.7.35, 36, 39. The lease contracts that John investigates in the Summa all involve the leasing
of animals: oxen for ploughing and sheep for their wool. Given the centrality of trade in agricultural
products from the Breisgau within Freiburg’s economy specifically and the trade of Northern Europe in the
Middle Ages generally, such contracts must have been commonplace and thus a matter of pressing concern
for confessors ministering to the agricultural and urban populations who took part in them as lessees and
lessors. For the centrality of trade in the agrarian surplus of the Breisgau to the economy of Freiburg, see
ch. 5, p. 206. On its predominance, and especially the predominance of wool, in the trade of Northern
Europe in the Middle Ages, see Michael Postan, "The Trade of Medieval Europe: The North," in
Cambridge Economic History, vol. 2, 2nd ed., eds. M. M. Postan and Edward Miller (Cambridge:
Cambridge University Press, 1987), 169-78. Of particular interest in John’s discussion of animal leases is
his treatment, following William of Rennes, of the ad crementum contract of sheep-raising in Question 36.
This contract can be conducted either as a straight lease, or as a partnership, or as a hybrid contract in which
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the profits of speculative trade.'” However, since these matters are only tangential to the
usury ban, and do not occupy a significant portion of the Summa confessorum’s section
on usury, I will pass over them here without additional comment, referring the interested

reader to the text of the relevant questions in the appendix.

Insofar as this overview of John’s treatment of usury in the Summa confessorum
has been selective, its length (which, I hope, has not exhausted the reader’s patience) is a
testament to the truly encyclopedic nature of the work. It is a work that offers its
intended readership, like all good encyclopediae, a summary of the state of knowledge on
a given topic adapted to the needs of its audience. If I have desired to bring as much of
the Summa confessorum on usury into as clear a focus as possible, it is because it
represents the information that John considered necessary for confessors to exercise their
duties in the penitential forum competently. Therefore, in light of its lengthy treatment of
the topic, the Summa confessorum gives us an awareness of how extensive a knowledge
of the Church’s usury ban the many late thirteenth and early fourteenth century
confessors who used John’s compendium possessed. The full socio-historical
significance of this statement will become apparent through my discussion of the

influence of the Summa confessorum in the next chapter.

a loan is combined with partnership. For example, someone who has 20 sheep loans 10 of them to a
business partner (obligating him to restore those 10 before the maturity of the loan whatever might happen
to them) and enters into a partnership with him with his own remaining 10. The partners agree to watch
over the 20 sheep in common and share the risks and the gains with each other. The latter contract can
become usurious if the loan contract and the partnership contract are not kept distinct from one another,
such that the creditor of the 10 sheep compels debtor to use his portion of the yields from the partnership to
repay the principal of the loan before he can receive any profit from it. In this case, the partnership contract
would take on the character of the loan. Therefore, any profit that the creditor drew from the partnership
would be tainted as usurious. In his Summa de casibus conscientiae, Bartholomew of San Concordio,
confirming the reader of the Summa confessorum’s suspicions, clarifies that the victims of such contracts
were typically peasants; for where William wrote debitor in discussing this hybrid contract, Bartholomew
substituted rusticus. Bartholomew of San Concordio, Summa de casibus conscientiae (Augsburg, 1475),
fol. 107va (Usura 2.5). See my discussion of Bartholomew’s use of the Summa confessorum in ch. 4, pp.
175 ff.

164.See SC 2.7.40.
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CHAPTER Four: THE AFTERLIFE OF JOHN’S TEACHINGS ON UsurRy: THE RECEPTION HISTORY OF

THE SUMMA CONFESSORUM

As we have seen in the previous chapter, John placed a tremendous amount of
information on the Church’s usury prohibition at the fingertips of anyone who managed to
obtain a copy of his Summa. The reception history of the Summa confessorum on usury
demonstrates that this was not an insignificant number of people. Not only was John’s
teaching on the usury prohibition reasonably comprehensive, but it was also quite
popular. If we consider, in addition, that John’s teachings in the Summa reached not only
their immediately intended audience — confessors engaged in the pastoral care — but also
the penitents whom these confessors counselled in the confessional and to whom they
preached in their churches,' the audience of John’s Summa increases dramatically. Given
the popularity of the Summa confessorum and its ability to reach all levels of medieval
society through the preacher’s pulpit and the penitential forum, I contend that it gives us a
unique insight into what constituted common knowledge of the Church’s usury

prohibition in the many places where it was popular during the Late Middle Ages.

DELIMITATION OF THE ENQUIRY

The researcher who wishes to make a detailed study of the reception history of the
Summa confessorum encounters, albeit cheerfully, the obstacle that the Summa was so

popular that it would be impossible to do justice to its subsequent history without

1. The close connection between the office of preaching and confession is underscored by Humbert of
Romans (d. 1277), the fifth master general of the Order of Preachers, who argues that moving the audience
to do penance is one of the ten fruits of good preaching: “As the seed is planted in preaching,” he writes,
“the fruit is harvested in confession.” Qtd. in Lester K. Little, Religious Poverty and the Profit Economy in
Medieval Europe (Ithaca, NY: Cornell University Press, 1978), 190. On the relationship between preaching
and confession, see also pp. 187-89. Hence, in his capacity as preacher or as confessor, the friar or parish
priest could equally turn to the Summa confessorum for guidance.
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devoting an entire volume to the enterprise. In order to provide a sufficiently specific
history of the Summa confessorum’s afterlife, I have had to be selective in my enquiry,
hoping not only to contribute to our knowledge of the history of this influential text, but
also to blaze a trail for other researchers interested in investigating the extent of John of
Freiburg’s imprint upon intellectual and social history. As a result, the reception history
that I offer in this chapter is partial; nevertheless, it represents a significant advancement

in terms of our knowledge of John of Freiburg’s historical significance.

The first limitation that I have imposed is linguistic. Below, I shall only analyse
the reception history of the Summa confessorum in Latin texts. As such, I shall not
discuss, for example, Brother Berthold’s re-working of the Summa confessorum into
German in his Rechtsumme or Summa loannis Deutsch (2" half 14™ cent.), which has
already been published in a critical edition and studied extensively.” I shall pass over as
well the use of the Summa confessorum on usury in the fifteenth century Regle des

marchans, a French translation of Guy de Toulouse’s Regula mercatorum (ca. 1315).

2. Georg Steer et al., eds., Die "Rechtssumme" Bruder Bertholds: Eine deutsche abecedarische
Bearbeitung der "Summa Confessorum" des Johannes von Freiburg. Synoptische Edition der Fassungen B,
A und C, 4 vols., Text und Textgeschichte 11-14 (Tiibingen: Max Niemeyer Verlag, 1987). On Berthold’s
life and writings, see also Roderich Stintzing, Geschichte der populdren Literatur des romisch-kanonischen
Rechts in Deutschland am Ende des fiinfzehnten und im Anfang des sechszehnten Jahrhunderts (Leipzig: S.
Hirzel, 1867), 516-19; Amédée Teetaert, La confession aux laiques dans I'Eglise latine depuis le Ve
jusqu'au XIVe siecle (Paris: J. Gabalda, 1926), 444; Pierre Michaud-Quantin, Sommes de casuistique et
manuels de confession au moyen dge (XII-XVI siecles), Analecta Mediaevalia Namurcensia 13 (Louvain:
Nauwelaerts, 1962), 48; Académie des Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol.
28, Suite du quatorziéme siécle (Paris: Imprimerie Nationale, 1881), 268; Otto Geiger, "Studien iiber
Bruder Berthold: Sein Leben und seine deutschen Werke," Freiburger Diozesan-Archiv 48 (1920): 1-54;
Thomas Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 4 vols. (Rome, 1970), 1:238. Several
manuscripts of the Rechtssumme attribute the work erroneously to John of Freiburg. See Geiger, "Bruder
Berthold," 3,n. 1.

3. La regle des marchans novellement translatee de latin en francoys (Provins: Guillaume Tavernier,
1496). On the Regle des marchans, see Michaud-Quantin, Sommes de casuistique, 48; Académie des
Inscriptions et Belles-Lettres, Histoire littéraire de la France, vol. 28, Suite du quatorzieme siecle, 268;
Leonard E. Boyle, "The 'Summa Confessorum' of John of Freiburg and the Popularization of the Moral
Teaching of St. Thomas and some of his Contemporaries," in St. Thomas Aquinas 1274-1974
Commemorative Studies, vol. 2 (Toronto: Pontifical Institute of Mediaeval Studies, 1974), 260; H. Finke,
"Die Freiburger Dominikaner und der Miinsterbau," in Festschrift zur Generalversammlung des
Gesamtvereins der deutschen Geschichts- und Altertumsvereine zu Freiburg in Breisgau vom 23 bis 26
September 1901 (Freiburg im Breisgau: Friedrich Ernst Fehsenfeld, 1901), 169.
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However, this particular omission is partly compensated by my detailed analysis of the

reception of the Summa confessorum in the Regula mercatorum itself*

Secondly, with the exception of John’s own Manuale collectum de Summa
confessorum,’ 1 have restricted myself to pursuing the use of the Summa confessorum in
substantively new texts, bypassing the more or less pure abridgements of John’s Summa.
Thus, I shall not discuss of the use of John’s Summa in the Summa rudium (1334 x 1338),
an abridgement of the Summa confessorum by an anonymous Dominican, nor shall I
investigate its use in the Summa confessionis abbreviata (1298 x 1309) by Guillaume de
Cayeux, Provincial Prior of the French Dominicans from 1296-1302 and 1306-09.° In so
doing my intention is to provide a greater service to the scholarly community by tracking
the use of the Summa in less obvious sources than such abridgements, where use of the
Summa is expected and can be easily identified. However, a study of such abridgements
is a worthy enterprise for the future, since they were another, significant channel through

which John’s teachings in the Summa confessorum were diffused to ever wider audiences.

Thirdly, in order to formulate a research problem of manageable proportions, I
have restricted myself temporally to the reception history of the Summa confessorum on
usury prior to the end of the fourteenth century. Leonard Boyle, however, has pointed out
that the Summa confessorum influenced the great Franciscan Summae at the end of the
fifteenth century — the Rosella casuum of Baptista de Salis and the Summa angelica of
Angelo Carletti — as well as the last medieval Dominican manual for confessors, the

Summa summarum Sylvestrina (1516) of Sylvester Mazzolini de Prierio.” The extent to

4. See pp. 141 ff. below.
5. See pp. 128 ff. below.

6. On the Summa rudium, see Michaud-Quantin, Sommes de casuistique, 48; Stintzing, Geschichte der
populdren Literatur des romisch-kanonischen Rechts, 514. On Guillaume de Cayeux and his Summa
abbreviata, see Michaud-Quantin, Sommes de casuistique, 48; Johann Frederich von Schulte, Die
Geschichte der Quellen und Literatur des canonischen Rechts, 2 vols. (Stuttgart: Ferdinand Enke, 1875),
2:425; Teetaert, La confession aux laiques, 445; Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi,
2:94,no. 1470.

7. Boyle, "The 'Summa Confessorum' of John of Freiburg," 260.
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which these works draw on John’s teachings on usury in the Summa confessorum must,

for now, await future research.

Finally, although I have not, strictly speaking, restricted myself geographically in
pursuing the reception history of the Summa confessorum in Latin texts prior to the end of
the fourteenth century, I have focused particularly on the subsequent history of John’s
Summa in England. My reasoning here is similar to that present in my decision to pursue
substantively new works rather than abridgements. England, being far distant from the
Breisgau in Germany where the Summa confessorum originated and began to circulate, is
not the most obvious place to search for its traces. For this reason, pursuing the reception
history of John’s Summa there represents a more significant scholarly contribution than
an investigation of its use in German Summae for confessors, which would be expected.
In addition, a demonstration of the use of John’s Summa in England further highlights its
widespread popularity in the Late Middle Ages and underscores its hold on the popular
imagination of late medieval men and women. In stating this, however, I do not mean to
disparage the reception history of the Summa confessorum in Germany, which remains a
necessary, challenging, and worthwhile field of investigation, to which I hope to return in

the future.

THE POPULARITY OF THE SUMMA CONFESSORUM IN M ANUSCRIPT AND PRINT

Before turning to the use of the Summa confessorum in other Latin texts from the
Late Middle Ages, we can obtain a striking impression of the popularity of the work from
a few naked statistics about its tradition in manuscript and print. Thomas Kaeppeli, the
great bibliographer of the Dominicans, has identified not less than 169 manuscript copies

of the Summa confessorum spread throughout Europe from Valencia in Spain to Pelplin
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in Poland, with most manuscripts concentrated in France (37) and Germany (35), as the

table below illustrates:

Table 2. Distribution of Manuscripts of the Summa
confessorum throughout Europe and the U.S.A°
Country # of mss. of Summa confessorum
Austria 17
Belgium 4
Croatia 3
Czech Republic 3
England 12
France 37
Germany 35
Ireland 1
Italy 29
Poland 6
Spain 12
Sweden 1
Switzerland 8
US.A. 1
Total 169

In addition to the large number of manuscript copies, the Summa confessorum was
printed six times in early modern editions.” Furthermore, as Boyle notes, John’s Summa
was printed twice before 1500, whereas the Summa of that great Dominican authority on

pastoral care, Raymond of Penyafort, was not printed until 1603. This highlights the

8. Compiled from Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 2:430-33, no. 2344.

9. [Ibid., 2:433, no. 2344. See also Académie des Inscriptions et Belles-Lettres, Histoire littéraire de la
France, vol. 28, Suite du quatorzieme siécle, 267.
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dominance that John’s Summa had attained in the field of pastoral care." Clearly, John’s
Summa was in high demand among those working in the cure of souls. Quite apart from
any other authors’ use of his writings, John’s Summa confessorum itself was a popular
work that attained a wide distribution throughout the European continent up to the
beginning of the seventeenth century." We cannot be certain that everyone who
possessed a copy of the Summa confessorum read it thoroughly and thus absorbed John’s
teachings on the usury prohibition; yet, the vast number of copies of the Summa that exist
in manuscript and in print permit us safely to suppose that significant numbers did. This
is especially so because, as I demonstrated in the previous chapter, usury was a pressing
practical problem in the day to day lives of medieval men and women, for which the
confessor required practical guidance. It was not the sort of thing that the confessor had

the luxury of overlooking.

JouN’s OwN POPULARIZATION OF THE SuMMA CONFESSORUM: THE MANUALE COLLECTUM DE

SummA CONFESSORUM AND THE CONFESSIONALE

The earliest attempts at diffusing the teaching of the Summa confessorum beyond
its own covers come from the pen of John of Freiburg himself. Shortly after completing
the Summa confessorum, John composed an abridged version of his text, the Manuale
collectum de Summa confessorum. As he writes in the prologue to the Manuale, due to
the size of the Summa confessorum, the cost of a copy placed it beyond the means of
many friars and its heft made it inconvenient for them to carry it around with them as they
laboured in the field for the salvation of souls. For this reason, John considered it

advantageous to compose a Manuale extracted from the Summa confessorum in which he

10. Boyle, "The 'Summa Confessorum' of John of Freiburg," 268.

11. The Summa confessorum was last printed, according to Kaeppeli, in Rome in 1619. Kaeppeli,
Scriptores Ordinis Praedicatorum Medii Aevi, 2:433, no. 2344.
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outlined the most frequently occurring cases of conscience so that those who had read the
Summa confessorum thoroughly (or had it read to them in the convent’s studium during
the collationes de moralibus)'* could rapidly call them to mind in the field.” In this
Manuale, John notes, less necessary and rarer cases of conscience are entirely omitted.
For these and for those difficult cases that he treats only briefly, the reader should turn to
the Summa confessorum."”  In general, wherever there is some doubt about a question in
the Manuale due to its brevity, the reader is to consult John’s more compendious
Summa.” He has facilitated this process by placing in the margin of the text the number
of the question in the Summa confessorum to which a given entry in the Manuale
corresponds, and he took especial care to circle the correct question number of those

entries in the Manuale that break from the order of the Summa.'®

As I demonstrated above, John intended the Summa confessorum principally as a
comprehensive reference work for specialists in the pastoral care — the penitenciarios,
who had to settle particularly thorny issues in the internal forum, and likely also the

lectors of the Order’s studia, who had to pass on their expertise to their students actively

12. See ch. 1, pp. 34 f. That the Summa confessorum may have been read during the collationes de
moralibus is suggested by its close relationship to Raymond’s Summa, which we know was read during
these meetings in the convents’ studia. Since John of Freiburg’s task was to update Raymond’s Summa and
he includes much of it verbatim in the Summa confessorum, it stands to reason that it displaced Raymond’s
work as one of the loci for instruction in pastoral theology in the Order’s studia. Cf. Boyle, "The 'Summa
Confessorum' of John of Freiburg," 268.

13. “Cum Summa confessorum penitenciarios specialiter dirigens ob sui magnitudinem notabiles in
comparando requirat expensas et a fratribus itinerantibus ac fructuose pro animarum salute currentibus de
facili circumferri non possit, utile iudicavi de ipsa Summa manuale quoddam colligere in quo hii qui cum
diligenti studio eandem Summam perlegerent ad memoriam revocare possint casus frequentius
occurrentes.” Vat., Pal., MS lat. 712, fol. 1ra.

14. “Difficiliora et rariora, ac etiam eorum que hic breviter posita interdum obscuriora videntur,
expressiorem doctrinam quam opus fuerit requirant in illa Summa. Nam hic questiones alique minus
necessarie et que occurrunt rarius etiam totaliter obmittuntur.” Vat., Pal., MS lat. 712, fol. Ira.

15. “Ubi minus sufficientes probationes virum ac rationum hic adductas inveneris, require in sepius dicta
Summa.” Vat., Pal., MS lat. 712, fol. 1rb.

16. “Numerus tamen quem habet in Summa confessorum sibi imponitur in spatio sicut et singulis aliis
questionibus suus numerus annotatur ut ibidem si qua vult lector respicere plenius possit . . . cicius invenire.
Numerus vero questionis extra ordinem posite cum linea circumducta signatur, ut sciatur illa questio extra
cursum numeri collocata.” Vat., Pal., MS lat. 712, fol. 1ra-b. John was so concerned that his facilitated
means of cross-referencing the Manuale with the Summa confessorum be preserved for the convenience of
the reader that he even warns the scribe copying his work to pay careful attention to the numbering of the
questions in the margin, since this is not always sequential: “Scribentes autem diligentissime advertant
quem numerum cui questioni imponant, quia propter aliquarum questionum obmissionem ac quarundam
transpositionem, numerus non continuatur.” Ibid., fol. Irb.
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" However, from the above it is clear that he intended the

engaged in the cure of souls.'
Manuale as a sort of vade mecum for ordinary friars to consult in the field."® Since, as
John writes in the prologue to his Confessionale, a brief treatise on the manner of hearing
confessions,” he intended the Manuale to be combined with the Confessionale in one
integral work,” John likely envisioned the same audience for both works: those “simpler
and less experienced confessors.”*' Whatever perplexed them in their ministry, for which
there was no clear indication in the Manuale, the friars could seek out in their convent’s
copy of the Summa confessorum or enquire of their conventual lector, who was much
more familiar with the contents of the latter than they.”” The Manuale collectum de
Summa confessorum, then, was a practical manual of confession for those actively
engaged in the pastoral care. As such, it is one of many adaptations of John’s Summa
confessorum that ensured that its teachings reached beyond the realm of specialists in

canon law to the broader audience of the common priesthood and, through its ministry, to

society at large.

17. Seech.2,p.63.

18. The codex of the Manuale that I was able to investigate also suggests a handbook due to its physical
make-up. The Manuale and John’s Confessionale are bound together in an octavo volume of 293 folios.
See J. B. Pitra, Codices palatini latini bibliothecae vaticanae, vol. 1, eds. Henry Stevenson Jr. and I. B. De
Rossi (Rome, 1886), 254. However, further codicological research into the codices of the Manuale and
Confessionale is necessary before any general claim about the works’ physical portability can be advanced.

19. See my discussion of the Confessionale below, pp. 134 ff.

20. “In tractatu hoc qui ponendus est in fine compendii, quod dicitur Manuale.” Vat., Urbin., MS lat. 502,
fol. 34ra. Incidentally, this proves that the Manuale, which lacks an explicit attribution in the manuscript
that I was able to consult, must have been written by John himself, since the Confessionale is clearly
attributed to John: “Incipit prologus super Confessionale fratris Iohannis Theothonici ordinis fratrum
predicatorum adiunctum Summe confessorum.” Ibid., fol. 34ra. Cf. Stintzing, Geschichte der populdren
Literatur des romisch-kanonischen Rechts, 510.

21. “Simpliciores et minus expertos confessores de modo audiendi confessiones informare cupiens.” Vat.,
Urbin., MS lat. 502, fol. 34ra. Thus, Boyle is right to say that the fratres communes within the Order of
Preachers were the beneficiaries of the penitential Summae, but in the case of John of Freiburg’s Summa
confessorum they were so only indirectly by means of the Manuale and Confessionale. Boyle, "The
'Summa Confessorum' of John of Freiburg," 253.

22. According to Walz, at least in Southern Germany many convents possessed a copy of the Summa
confessorum among their library’s slender holdings: “Der Biicherbestand in den Dominikanerklstern des
13. Jahrhunderts war gewifl noch gering und oft drmlich. Doch das fiir Liturgie und Nutztheologie
Notwendige — hierzu sind auch die Werke Alberts des GroBen, Ulrichs von Straburg, Hugos von
Stralburg, Johanes’ von Freiburg und Bartholomius’ von Freiburg zu rechnen — fehlte nicht.” P. Angelus
Walz, Dominikaner und Dominikanerinnen in Siiddeutschland (1225-1966) (Meitingen: Kyrios-Verlag,
1967), 14-15.
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Since the Manuale is an abbreviation of the Summa confessorum, it must have
been written after that work had been completed, setting a terminus post quem of 1298.%
Since in the Manuale John revised certain citations of canon law to point to their new
home in the Liber sextus,”* it must have been written after 3 March 1298, when Boniface
VIII officially promulgated the new collection of law. As for a terminus ad quem 1 have
unfortunately been unable to find anything more precise than John of Freiburg’s death in
1314 We know that John remained lector of the Freiburg convent until 1304 at the
latest,”® and hence it is possible that he composed the Manuale as a sort of crib sheet for
his students in connection with his own lectures on pastoral theology.”’ Whether John
was serving formally as lector or simply rounding out his final years in contemplation in
the Freiburg convent as an ordinary friar, it was his students, and Dominican students

elsewhere like them, whom he had in mind as the initial audience of the Manuale.

The Manuale contains abridgments of 82 of the 83 questions on usury in the
Summa confessorum. Only Question 9 of the Summa confessorum, which explains the
difference between mental simony and mental usury, is omitted in the Manuale on
usury.”® This figure alone tells us something significant about the practical application of
the Church’s usury ban in the Late Middle Ages. As I noted above, John states in the
prologue to the Manuale that he will include only the most necessary and frequently

occurring cases of conscience in this abridgment.”” Given the inclusion in the Manuale of

23. For the dating of the Summa confessorum, see ch. 2, p. 64.

24. For example, in Question 72 of the section on usury in the Manuale, corresponding to SC 2.7.72, which
describes the manner of receiving manifest usurers in the penitential forum, John updated the reference to
the decretal Quamquam of Gregory X from “in concilio Lugdunensi” to “in Sexto”: “De modo recipiendi
manifestos usurarios ad penitentiam nota statutum Gregorii X, Extra. in Sexto, eodem titulo, c. Quamquam,
ubi dicitur quod licet usurarius manifestus mandet satisfieri de usuris, non est tamen sepeliendus in
cimiterio donec de usuris sit plenarie satisfactum.” Vat., Pal., MS lat. 712, fol. 107vb. See also q. 71, Ibid.,
and g. 83 on fol. 108va, where John made the same revisions to point to the Liber sextus.

25. For the date of John’s death, see ch. 1, p. 12.
26. See ch. 1, p.50.

27. Cf. Stintzing, Geschichte der populdren Literatur des romisch-kanonischen Rechts, 509., where he
argues that the Manuale was composed for the “studencium commoditas.”

28. These conclusions arise from my examination of Vat., Pal., MS lat. 712, fols. 100ra-108va.

29. See p. 129.
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virtually the entirety of John’s discussion of usury in the Summa confessorum, it is clear
that John’s encyclopedic discussion of usury there was not merely an “academic”
exercise; it answered a real, practical need for guidance on actual cases of conscience that
the confessor would encounter in the penitential forum. In the case of usury, John was
not engaged in hypothetical casuistry in the Summa confessorum, but had flesh and blood
usurers as his subject matter — shadowy characters whose sins the confessor would

routinely bring to light in the confessional.

Since the Manuale consists entirely of abridgments of the Summa confessorum, an
exposition of its contents would be superfluous given my extensive treatment of John’s
teachings on the usury ban in the previous chapter. However, a few examples are in order
to show how John altered the material of the Summa confessorum and adapted it for
rapid, practical consultation in the Manuale. The most significant change John made in
the Manuale is signaled by him directly in the prologue. As he says there, except in a few
places, the Manuale does not follow the question and answer format of the Summa
confessorum.™ John introduced this change to make the Manuale more succinct by
simply delivering the answers the confessor needs, rather than taking him through a
sophisticated debate on the question. Thus, for example, John’s abridgment of SC 2.7.15

in the Manuale is as follows:

In usury, according to the doctors, ownership is transferred, whence gifts and alms
can be licitly received from usurers, unless in so doing they are unable to make
restitution. For then the one who received from the usurer must either make resti-
tution to him or to those from whom he himself received [usuries].”

In the version of the Manuale we have lost John’s original formulation of the question
(Utrum in usura transferatur dominium?), the discussion of conditional will in light of

Aristotle and Augustine, and the reference to canon law within the original. What

30. “Sequitur autem ordinem prefate Summe, sed non per modum questionum nisi in paucis locis.” Vat.,
Pal., MS lat. 712, fol. 1ra.

31. “In usura secundum doctores transfertur dominium, unde dona et elemosyne licite accipiuntur ab
usurariis, nisi per hoc efficiantur non solvendo. Tunc enim ab usurario recipiens tenetur vel ei restituere vel
illis a quibus ipse accepit.” Vat., Pal., MS lat. 712, fols. 100vb-101ra.
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remains for the reader of the Manuale is the practical outcome of the lengthier discussion
in the Summa confessorum: provided that the usurer is still able to make restitution to his
victims afterwards, gifts and alms can be received from his usuries, because ownership
over the usuries has been transferred to him through the loan. The guestio in the Manuale
is direct and to the point, eschewing the learned considerations present in the Summa

confessorum.

This same concern with directness is evident is several other questions on usury in
the Manuale, where, rather than engaging in debate over an issue with his reader, as he
does in the Summa confessorum, John instructs the reader merely to “say” (dic) the
required response. For example, in the Manuale’s version of SC 2.7.10, concerning
whether the lords of mills commit usury when they lend to millers on condition that they
grind their grain in their mills, John commands, “Dic secundum glossam quod usurarii
sunt,” and then briefly explains the reasoning for this from the Summa confessorum.”
The tone of the Manuale is further evidence that it was directed to those who were
engaged in the practical work of hearing confessions. As technicians, they did not have a
use for sophisticated discussions of moral problems that might muddy the solution. They
required uncomplicated, direct responses to offer to their penitents. It was this level of
directness and clarity surrounding the Church’s teaching on usury that John sought to

offer them in the Manuale.

Apart from these specific techniques of altering the Summa confessorum, the
remainder of the Manuale on usury consists of simple abridgments of the sometimes
lengthy questiones of the Summa. For example, John reduces the rather lengthy

discussion of the licitness of laws that permit usury to be exacted in SC 2.7.43 to a few

32. “Quid de dominis molendinorum qui credunt pecuniam pistoribus ut molant in molendinis eorum? Dic
secundum glossam quod usurarii sunt. Accipiunt enim ultra sortem et auferunt libertatem debitoribus
molendi ubi voluerint. Si tamen non sunt illi ex hoc dampnificati, non tenentur creditores ad restitutionem,
nisi quantum estimari potest libertas molendi ubi volebat.” Vat., Pal., MS lat. 712, fol. 100va. See also q.
11, fol. 100va-b; q. 13, fol. 100vb; q. 23, fol. 102ra; qq. 24-25, fol. 102ra-b; q. 28, fol. 102va; q. 53, fol.
106ra; and q. 70, fol. 107va-b.
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lines that state the results of that discussion clearly, and he refers the reader to the Summa

confessorum for additional detail:

Note, moreover, that according to Raymond all the laws that permit usuries to be
exacted, which are not exacted by reason of compensation (interesse), are null and
void, because the laws do not disdain to imitate the holy canons. Others say that
the laws permit [it] sometimes, that is, they do not punish [it]. See the Summa
confessorum.’>

The Manuale’s version is humble, but effective. It would be needless here to multiply
examples of this work of abridgment. It is sufficient to say generally that in the Manuale
John abridged the questions on usury in the Summa confessorum in a manner similar to
that shown above. All the questions are reduced to their essentials, with any superfluous

detail excised, for which the reader is often instructed to look in the Summa confessorum.

Largely divested of their legal and theological refinement, for which the Summa
confessorum is notable, John’s teachings on usury reached wider audiences in their
essentials through the more intellectually modest Manuale. Often it was in this more
humble form that they passed through the lips of many confessors in the penitential forum
and reached the ears of their penitents, forming in the process the popular conception of
the Church’s usury ban in the places where the Manuale was used. Since the Manuale
was often copied together with the Confessionale, 1 shall defer my discussion of its

popularity to my discussion of the Confessionale, which I shall take up presently.

Although to a lesser extent than in the Manuale, John’s teachings on the Church’s
usury ban also spread to a wider audience through the Confessionale. The general
subject matter and the intended audience of the Confessionale have already been touched

on above in connection with my discussion of the Manuale collectum de Summa

33. “Nota etiam secundum Raymundum quod omnes leges que permittunt usuras exigi, <que> non
exigantur ratione interesse, abrogate sunt, quia leges non dedignantur sacros canones imitari. Alii dicunt
quod leges permittunt aliquando, id est, non puniunt. Vide in Summa confessorum.” Vat., Pal., MS lat.
712, fol. 105va. For other striking examples of John’s work of abridgment, see q. 49, fol. 106ra and q. 67,
fol. 107rb.
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confessorum. The Confessionale was directed to the simple friars within the Order of

Preachers to instruct them in the rudiments of hearing confessions.”

The dating of the Confessionale is complicated by the fact that the treatise was
written in two recensions. John mentions in the prologue that whereas formerly in the
Confessionale he referred the reader to Raymond of Penyafort’s Summa and his own
Libellus questionum casualium for additional material, in the present edition he will refer
him to the Summa confessorum and, by extension, to his Manuale collectum de Summa
confessorum.” Since John had incorporated much of Raymond’s Summa and, at least in
the section on usury, the entirety of the Libellus questionum casualium into the Summa

confessorum.’®

which expanded on both of these works, the references in the original
edition of the Confessionale had become obsolete and required updating. Since the first
recension of the Confessionale refers to the Libellus questionum casualium, it must have
been written after John completed that work. As I demonstrated above, John must have
written the Libellus between 1277 and 1290.” Furthermore, since the first recension of
the Confessionale does not refer to the Summa confessorum, it must have been completed
before John finished his magnum opus, and thus before 1298.** Since it is likely that John
composed the first recension of the Confessionale as a supplement to his Libellus, it
would be unwise to separate it from the Libellus’ own period of composition. Thus it
must have been written between 1277 and 1298, though it is likely that John composed

both the Libellus and the first recension of the Confessionale closer to 1290, by which

time we have good reasons to believe that John was serving as lector of the Freiburg

34. See p. 129. Cf. Michaud-Quantin, Sommes de casuistique,49-50; William A. Hinnebusch, The History
of the Dominican Order: Intellectual and Cultural Life to 1500 (New York: Alba House, 1973), 253-54.

35. “Hoc quoque advertendum est quod licet in isto tractatu quondam inscripta fuerit remissio ad Summam
fratris Raymundi et ad Libellum questionum casualium, tamen in tractatu hoc qui ponendus est in fine
compendii, quod dicitur Manuale, tantum fit remissio ad Summam confessorum, et per consequens ad
Manuale ipsum, cuius materie questionum eiusdem Summe numerus prenotatur.” Vat., Urbin., MS lat. 502,
fol. 34ra.

36. Seech.2,pp.59f.
37. Seech.2,p.58.
38. Seech.2,p. 64.
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convent and likely to be producing such texts for his students.” The second recension of
the Confessionale must have been written after John completed the Manuale collectum de
Summa confessorum, since it refers to this work. I have unfortunately been unable to find
any other means to date the second recension of the Confessionale more precisely, and so
its period of composition falls within the same range as that of the Manuale: between

1298 and John’s death in 1314 .%

While, as I mentioned above, in the prologue John described the Confessionale as

" it is nevertheless not solely occupied

a treatise on the manner of hearing confessions,’
with the strictly procedural elements of the confessional. In fact, part of the procedure
that John describes for the would-be confessor involves an interrogation of the penitent
according to the seven deadly sins.* In the course of explaining to the confessor how to
question the penitent according to the sin of avarice, John draws on several guestiones on

usury from the Summa confessorum, thereby further disseminating his teaching on the

Church’s usury ban.

Unlike the Manuale, the Confessionale is not a simple abridgment of the Summa
confessorum, but rather a substantively new treatise. In the section on the seven deadly
sins, rather than conducting a thorough examination of different points of practical
morality, as he does in the Summa, John simply instructs the confessor concerning which
questions to ask the penitent in the confessional in order to bring his or her sins to light.
John does not tell the confessor what to do should the penitent answer any of his
enquiries in the affirmative, but merely refers him to the relevant section of the Summa or,

by extension, the Manuale where he might find his answers.

39. Seech. 1,pp.42f.
40. See p. 131.
41. Seen. 21 on p. 130.

42. “Hunc autem tractatum in duas partes divisi, ita quod primo quedam documenta generalia posui et
modum inquirendi de septem capitalibus vitiis et de quibusdam aliis peccatis generalibus que inveniri
possunt in hominibus status cuiuscumque.” Vat., Urbin., MS lat. 502, fol. 34ra.
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After instructing the confessor how to enquire of his penitent about theft, robbery,
and any shameful gains that she may have made,” John turns to the examination of the

penitent for the sin of usury, instructing him first:

Concerning usuries ask whether he ever received in exchange for a loan manual
labour, valuable counsel, indulgence [in some matter], or anything whatsoever
that can be estimated in money, or whether when he loaned he was motivated by a
hope for temporal gain. Concerning this you have [more information] in bk. II,
tit. VI, de usuris,q.1f. Again, [see] q.5f.*

This brief instruction alludes in a very rudimentary fashion to the information contained
in SC 2.7.1,2,5, and 6. Stating the questions the confessor should ask about usury and
referring him to the Summa confessorum in a similar fashion to the example given above,
in the Confessionale John also instructs the confessor to ask the penitent whether he
purchased grain or wine out of greed in order to sell them dearer (SC 2.7.40); whether he
obtained a loan at usury without valid cause or induced another to lend to him at usury
(SC 2.7.44); whether he leased his house to a usurer (SC 2.7.71); whether he had received
a pledge for a loan and did not reckon its fruits into the principal (SC 2.7.77); and whether
he bought or sold goods on credit illicitly (SC 2.7.16).* After enquiring about usuries
specifically, the confessor should interrogate the penitent, when applicable, about sins
that are common in handicrafts and in the merchant trade. In connection with usury here,
the confessor must ask the penitent whether he received gifts from Jews or usurers who

cannot otherwise make restitution to their victims (SC 2.7.15).* Finally, moving on from

43. Vat., Urbin., MS lat. 502, fols. 36ra-36va.

44. “Circa usuras queras si unquam pro mutuo accepit munus a manu, vel a lingua, vel ab obsequio, vel
quidquid pecunia extimari potest, vel sub spe lucri temporalis mutuavit. De hoc habes lib. II, tit. VII, de
usuris, q. I et sequenti. Item q. V et sequenti.” Vat., Urbin., MS lat. 502, fol. 36va.

45. “Item si ex cupiditate emit bladum vel vinum ut carius venderet. De hoc habes ibidem, q. XL. Item si
accepit mutuo pecuniam sub usura sine causa rationabili vel induxit aliquem ad prestandum sub usura qui
hoc facere non consuevit. De hoc habes ibidem, q. XLIIII. Item queras si usurariis locavit domum suam
vel locatam habere promisit contra constitutionem Gregorii X. Hanc habes eodem titulo, q. LXXI. Item
queras si pignus aliquod accepit cuius fructus non computavit in sortem. . . . Item si dedit minus quia in
futurum rem emptam expectavit, ut vinum vel annonam vel alia mercimonia, nisi aliquando verisimiliter
dubitaretur an in termino solutionis plus aut minus valeret; vel si carius rem suam vendidit, quia terminum
solvendi precii protelavit. Hec duo ad usuram pertinent.” Vat., Urbin., MS lat. 502, fol. 36va. The excised
portions refer to questions on the ethics of marketing, which are addressed in John’s treatise de negotiis
secularibus in SC 2.8.

46. “Item quere an dona aliqua accepit a Iudeis vel usurariis, quia si illi efficiunt non solvendo, tenetur

restituere vel illis vel aliis a quibus ille accepit, ut patet lib. II, tit. VII, de usuris, q. XV.” Vat., Urbin., MS
lat. 502, fol. 36vb.
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the discussion of avarice to its remedy, restitution, John points the confessor to the
relevant passage in the Summa confessorum outlining the manner of receiving manifest
usurers in the penitential forum (SC 2.7.72).*’ In total, John included in the Confessionale

references to 11 questions on usury from the Summa confessorum.

Since the Confessionale is a treatise for simpler confessors, John probably
intended the confessor to seek his answers in the abridged Manuale, to which the
Confessionale was supposed to be attached as a sort of appendix. The inexperienced
priest holding court in the confessional would follow the order of the Confessionale and
then peek into the Manuale when he needed further guidance on a given question. Since
the confessor was constantly being pointed to the Manuale, he also knew to look there for
questions not raised in the brief outline of confessional practice that John presents in the
Confessionale. Thus, the Confessionale and Manuale combined the benefits of a

procedural and a technical manual in one handy, portable reference for confessors.

Insofar as John intended the Confessionale as an outline of the bare essentials of
confessional practice, the questions that he instructed the confessor to put to the penitent
concerning usury represented, to his mind, the most common forms of usury the
confessor might encounter in the penitential forum. This tells us something interesting
about the practice of usury in the Breisgau, and likely beyond, in the Late Middle Ages.
If we take the Confessionale as our guide, then usurers in and around Freiburg were most
commonly to be found among those speculating in prices, those buying and selling on
credit, and those dabbling in mortgage financing. As we shall see in the next chapter,
John’s appraisal of the frequency of these usurious activities matched the economic

situation in Freiburg to a tee.*

47. “De modo recipiendi ad penitentiam usurarios manifestos et qualiter debent satisfacere habes
specialiter in titulo de usuris, q. LXXII.” Vat., Urbin., MS lat. 502, fol. 37rb.

48. See below, pp. 229 ff.
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The Confessionale enjoyed almost as great a popularity as the Summa
confessorum in manuscript and in print. Pierre Michaud-Quantin notes that the
Confessionale was one of the most often copied texts in the late Middle Ages, and its
scribes accorded it such respect and careful attention that the numerous extant copies of
the work display a remarkable consistency with one another.” Kaeppeli has identified
158 extant manuscripts of John’s Confessionale, which can be found in libraries all over

Europe, as the table below indicates:

Table 3. Distribution of Manuscripts of the
Confessionale throughout Europe and the U.S.A %

Country # of mss. of Confessionale
Austria 34
Belgium 2
Croatia 1
Czech Republic 10
England 6
France 12
Germany 41
Ireland 1
Italy 27
Poland 9
Slovenia 1
Spain 3
Switzerland 10
US.A. 1

49. Michaud-Quantin, Sommes de casuistique,43,n. 11.

50. These figures have been compiled from Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi,
2:433-36, no. 2346.
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Total 158

In addition to this large number of manuscript copies, two editions of the Confessionale
were also printed before the end of the fifteenth century.”’ Given its vast circulation,
John’s brief treatise on the rudiments of confessional practice was an excellent vehicle for
widely disseminating what he considered to be indispensable information for the
confessor concerning the Church’s usury prohibition. Furthermore, since in the
Confessionale John constantly refers the reader to his Summa confessorum and, by
extension, his Manuale, its wide circulation functioned as a sort of advertisement for
those works, increasing the interest and awareness of them among medieval men and
women and thereby further diffusing the more compendious teachings on the usury

prohibition contained within them.

Additional research is necessary, however, to determine how the success of the
Confessionale in manuscript and in print correlates with that of the Manuale collectum de
Summa confessorum. As 1 mentioned above, John intended the Manuale and the
Confessionale to be combined into one integral work.”> Nevertheless, medieval scribes
did not always fulfill John’s wishes and the Confessionale often circulated independently
of the Manuale. For example, while in Vat., Pal., MS lat. 712 the Confessionale is
appended to the Manuale as John intended, in Cambridge, Corpus Christi College, MS
501 the Confessionale has been separated from the Manuale and copied alongside
Gregory of Rimini’s commentary on the Sentences, pseudo-Augustine’s Soliloguies, and
James of Milan’s Stimulus amoris.”®> In Cambridge, Pembroke College, MS 267 it has
been appended not to John of Freiburg’s Manuale, but to Bartholomew of San

Concordio’s Summa de casibus conscientiae’  As such, without a systematic

51. Ibid., 2:436, no. 2346.
52. See p. 130.

53. Pitra, Codices palatini latini bibliothecae vaticanae, vol. 1, 254; Montague Rhodes James, A
Descriptive Catalogue of the Manuscripts in the Library of Corpus Christi College, Cambridge
(Cambridge: Cambridge University Press, 1912), 453.

54. Montague Rhodes James and Ellis H. Minns, A Descriptive Catalogue of the Manuscripts in the
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investigation of all of the extant manuscript copies of the Confessionale that Kaeppeli
lists,” which has regrettably proved impracticable within the confines of this dissertation,
we can only hypothesize that the Manuale enjoyed considerable popularity, since it must
have frequently been copied together with the Confessionale, but that it circulated

significantly less widely than either the Confessionale or the Summa confessorum.®

Despite this limitation, the general conclusion of research into the afterlife of
John’s works is clear. The Summa confessorum, Confessionale, and likely also the
Manuale collectum de Summa confessorum, were by medieval standards wildly popular
books that reached audiences all over the face of Europe. They were read and studied by
priests, monks, friars, and other dignitaries within the Church, and the fruits of this
reading were passed along to parishioners of all classes from the preacher’s pulpit and in
the confessional. When we take into consideration the numerous adaptations of John’s
writings in the works of others, which I shall turn to presently, it becomes evident that
John of Freiburg had a significant role in shaping the popular conception of usury in the

Late Middle Ages.

A GUIDE TO USURY FOR THE LAITY: GUY DE TOULOUSE’S REGULA MERCATORUM

Library of Pembroke College, Cambridge, with a Hand List of the Printed Books to the Year 1500
(Cambridge: Cambridge University Press, 1905), 245. Insofar as Bartholomew’s Summa was intended as a
revision and update of John’s Summa confessorum, the attachment of the Confessionale to it is fascinating
in terms of appreciating John’s reputation in posterity, for it seems to imply that while John’s compendium
may have begun to show its age, his expertise as an instructor in the elements of the pastoral care had not
been surpassed. See my discussion of Bartholomew’s Summa below, pp. 175 ff.

55. Unfortunately, Kaeppeli does not list the manuscripts of the Manuale separately.

56. Morton Bloomfield et al. in their bibliography of Latin works on the virtues and the vices have
identified only seven manuscripts of the Manuale, but their listing should not be considered exhaustive,
especially since they have overlooked the Vatican manuscript mentioned above. See Morton W.
Bloomfield, Bertrand-Georges Guyot, Donald R. Howard and Thyra B. Kabealo, Incipits of Latin Works on
the Virtues and Vices, 1100-1500 A.D.: Including a Section of Incipits of Works on the Pater Noster
(Cambridge, MA: Mediaeval Academy of America, 1979), 119-20, no. 1245.
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A fellow friar within the Order of Preachers made use of John of Freiburg’s
Summa confessorum rather early. Only one year after John of Freiburg’s death and less
than twenty years after he had completed his weighty tome, the Summa confessorum
managed to reach the South of France. Around 1315 a certain friar Guy of the Preachers
of Toulouse composed his Regula mercatorum, which draws extensively on the sections

of the Summa confessorum on the ethics of marketing and usury.”’

Little is known about the author of the Regula mercatorum, except that he may
have stemmed from Altamura in Southern Italy.® However, Guy has thankfully spelled
out the audience for the work in the prologue. As Guy says there, he made an
“abstraction and summary compilation” of the cases pertaining to the market from John’s
Summa confessorum for his own benefit and that of all merchants, so that the latter should
not turn from the way of equity and justice in their contracts and sink into sin.” In
addition to his own benefit, Guy surely had in mind the benefit of other confessors like
him within and beyond his Order. Therefore, the Regula mercatorum may be understood

as, on the one hand, a guide for confessors, like the Summa confessorum but focused

57. F. Pelster identifies the author of the Regula mercatorum as the renowned inquisitor Bernard Gui, but
offers little support for this assertion. F. Pelster, "Eine Kontroverse zwischen englische Dominikanen und
Minoriten iiber einige Punkte der Ordensregel," Archivum Fratrum Praedicatorum 3 (1933): 71. Pierre
Michaud-Quantin firmly rejects that it is a work of Guy d’Evreux, the author of a well-known collection of
Sermones de tempore et de sanctis (1290-93), on the grounds that the author explicitly identifies his origin
as Toulouse. Pierre Michaud-Quantin, "Guy d'Evreux O. P. technicien du sermonnaire médiéval,"
Archivum Fratrum Praedicatorum 20 (1950): 216-17. The explicit of the Regula mercatorum in Oxford,
Lincoln, MS lat. 81 offers no additional hints on the authorship of the work: “Explicit tractatus qui dicitur
Regula mercatorum, quem composuit frater Guydonis de ordine fratrum predicatorum” (fol. 41ra). In the
prologue the author refers to himself merely as “pauper quidem religiosus de Tholosa” (fol. 34rb). For the
dating of the Regula mercatorum, see P. Michaud-Quantin, "Textes pénitentiels languedociens au XIlle
siecle," in Le Crédo, la morale, et I'Inquisition, Cahiers de Fanjeaux 6 (Toulouse Edouard Privat, 1971),
160-61 Sylvain Piron, "Marchands et confesseurs. Le 'Traité des contrats' d'Olivi dans son contexte
(Narbonne, fin XIlle-début XIVe siecle)," Actes des congres de la Société des historiens médiévistes de
l'enseignement supérieur public 28 (1997): 293-94, n. 27. On the Regula mercatorum generally, see also
Michaud-Quantin, Sommes de casuistique, 48; M. Michele Mulchahey, "First the bow is bent in study":
Dominican Education before 1350 (Toronto : Pontifical Institute of Mediaeval Studies, 1998), 548. On
Guy d’Evreux, see Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi,2:71-73.

58. J. Quétif and J. Echard, Scriptores Ordinis Praedicatorum, vol. 1 (Paris: J. B. Christophorus Ballard
and Nicholas Simart, 1719), 726a.

“Quia caucius et melius potest viam sequi qui diligenter didicit eam quam qui eam non didicit neque
eam novit, hinc est quod abstraccionem et summariam compilationem feci de Summa confessorum facta per
fratrem Ordinis Predicatorum ad nostram direccionem et omni generaliter mercatorum quoad casus ad
mercacionis negocium pertinentes, ut in ipsis mercacionibus a via equitatis et iusticie vos deviare et in
peccatis vos ipsos involvere non contingat, quam compilacionem volo Mercatorum regulam appellari.”
Oxford, Lincoln, MS lat. 81, fol. 34rb.
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exclusively on the ethics of the market. On the other hand, it constitutes a sort of
pamphlet for lay merchants to guide them in their practice. In fact, Guy recommends that
businessmen read the Regula mercatorum, or at least have it read to them by their
assistants, in place of the useless tales and romances that they usually indulge in at their
workplaces.” To facilitate this, Guy composed the Regula originally in Toulousain (in
Tolosano), a dialect of Occitan, which also suggests that he initially composed the Regula
in Toulouse for the benefit of the merchants there.®’ However, as another manuscript of
the Regula mercatorum informs us, Guy translated the Regula into Latin, the lingua
franca of the Church and of the learned in medieval society, in order to facilitate re-
translation of his treatise into vernacular languages wherever it might be carried.”
Unfortunately, save for one translation of the Regula into Early Modern French, no other

vernacular editions of the treatise have come down to us.*”

As Guy reminds the reader, the knowledge contained in the Regula mercatorum is
especially urgent for the businessman, since ignorance of the law of the Church will grant
him no excuse if he should transgress it in one of his contracts.”* Knowledge of the law
of the Church in particular, as opposed to the secular laws of the municipality, is
necessary, since often the secular laws concede things to businessmen that run contrary to

divine law.” Therefore, in order to avoid ecclesiastical prosecution and prosper through

60. “Quam legere vel saltem audire cuicumque vestrum consulo loco fabularum et romanciorum inutilium
que consueverunt legi in operatoriis et ab assistentibus ascultari.” Oxford, Lincoln, MS lat. 81, fol. 34rb.

61. Piron, "Marchands et confesseurs," 293-94,n. 27.

62. “Hec est Regula mercatorum que primo fuit facta in vulgari, sed hic est translata in latinum ut de latino
possit transferri in vulgare cuiuscumque lingue.” Paris, Bib. Nat., MS lat. 10689, fol. 27va.

63. Seen.3 onp. 124.

64. “Quod si aliquis facere neglexerit et ex hoc contrarium fecerit eorum que in ipsa regula sunt contenta,
ex tali ignorancia non se reputet excusatum, quia iuris ignorancia neminem excusat.” Oxford, Lincoln, MS
lat. 81, fol. 34rb.

65. “Nec miretur aliquis si aliquarum questionum stricte sunt determinaciones, quia arta est via que ducit
ad vitam, sicut dixit Christus in evangelio, et quia multa per leges sunt concessa que secundum Deum
nunquam licent.” Oxford, Lincoln, MS lat. 81, fol. 34rb.
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legitimate trade, the businessman must follow the opinions of the masters and doctors of

the Church.®

Thus, in the Regula mercatorum Guy sought to combat the economic injustices
prevalent among businessmen with a two-pronged attack. From without, he sought to
reform business practices through the cure of souls that the confessor applied to the
transgressor in the penitential forum and through preaching targeted specifically towards
the sins of the marketplace. From within, he sought to reform the businessman himself

through a voluntary reformation of his practices upon reading the Regula mercatorum.

Generally in the Regula mercatorum, Guy self-consciously sought to stay close to
his main source, John of Freiburg’s Summa confessorum. He even suggests to the reader
that if in the course of time careless scribes should introduce corruptions into his treatise,
it can be handily emended with reference to the Summa confessorum. To facilitate this
process, at the end of each question in the Regula Guy included the incipit of the question
corresponding to it in the Summa confessorum.”’” Guy also warns the reader that passages
that diverge from the Summa will be marked with a prefatory “Addicio,” thereby

distinguishing his own contributions from his use of John’s Summa.**

Even in raw numbers Guy de Toulouse’s use of the Summa confessorum in the
Regula mercatorum is impressive.” Of the 37 questions on usury in the Regula, 32
consist of paraphrases or excerpts of the Summa confessorum on usury. In total, Guy
excerpted or paraphrased 35 of the 83 questions on usury in John’s Summa. In general,

Guy appears to have selected only those questions of the Summa confessorum that touch

66. “Necesse est sequi magistrorum sententias et doctorum.” Oxford, Lincoln, MS lat. 81, fol. 34rb.

67. “Quod si dictam Regulam per falsos scriptores contingat falsari in posterum, cum dicta Summa poterit
emendari. Quod, ut melius et prompcius possit fieri, et quod est hic ibi facilius possit inveniri, invenietis in
fine cuiuslibet questionis huius compilacionis principium questionis de qua dicta Summa est assumpta.”
Oxford, Lincoln, MS lat. 81, fol. 34rb.

68. “Et advertatis quod ibi in sequentibus in medio aliquarum questionum est scriptum per hunc modum:
Addicio. Est signum quod ea que sequuntur non sunt de dicta Summa, sed sunt addita ad declaracionem
premissorum.” Oxford, Lincoln, MS lat. 81, fol. 34rb.

69. For the source of the following statistics, refer to tables 15 and 19 in Appendix II.
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on the practical affairs of his intended audience of lay businessmen. Thus, all of the
questions of the Summa confessorum that discuss the ethics of specific business contracts
involving credit are included (e.g., SC 2.7.33-36, 39 on animal contracts), whereas
questions on restitution, for example, such as 2.7.65, 68, 69, are omitted insofar as these

matters are properly the business of clerics and not of merchants.

Although Guy copied some questions from the Summa confessorum verbatim,”
most often in the Regula mercatorum he composed brief paraphrases of John’s questions
on usury. Just as John did in his own Manuale collectum de Summa confessorum, in
these paraphrases Guy preserved only the basic kernel of the Summa’s teachings on
usury. Protracted discussions of thorny legal issues and finer ethical reflections are
omitted and must be looked up in the Summa confessorum. Guy provided only the basic,
practical information that medieval businessmen required to discern right from wrong in
their contracts. Thus, for example, when Guy discusses in the Regula whether it is licit
for someone to sell something to another on the condition that, should the price of the
item increase before the next Easter, the difference will be supplied to him, but, should it
diminish, he will not provide a refund to the purchaser, he merely states that “it must be
said that there is usury and such a person is to be judged a usurer.” He omitted
Hostiensis’ legal justification for this response on the grounds of C. 8.42.24, which John
of Freiburg gives in SC 2.7.21." Again, when discussing the licitness of lending an old
harvest to someone in exchange for a new one, which in the Summa confessorum John
draws on not less than four canonists to determine, Guy’s response is similarly truncated

and stripped of all the Summa’s legal refinements:

If the opinion is that the new [harvest] will be worth more, and on account of this
the thing is done, then there is usury. If the opinion is that it will be worth as
much or near as much, and [the loan] is done as a favour to the debtor or so that
the wheat or the corn of the lender will be better conserved, then there is no usury,

70. For example, Question 18 of the Regula (Oxford, Lincoln, MS lat. 81, fol. 38vb) is copied directly
from SC 2.7.30.

71. “Responsio: Dicendum quod usura est et talis est usurarius iudicandus. Hec questio incipit in Summa,
‘Quid si aliquis vendat res aliquas, etc.”” Oxford, Lincoln, MS lat. 81, fol. 38vb.
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provided that the lender does not take away the debtor’s freedom to repay the old
[harvest] before the time of repayment if he wishes to do so.”

Examples of this kind of paring down of the Summa confessorum on usury abound in the
Regula, and it would be needless to multiply them here. It is sufficient to say that Guy’s
abridgment and simplification of the Summa on usury was intended to popularize the
Summa’s contents among those engaged in the very sins it sought to vanquish — the
merchants, who had little time for, or interest in, the finer points of theology or
ecclesiastical jurisprudence. The same might be said of the simple parish priest or
common friar, who was engaged in combatting sins of economic injustice in the field, to
whom Guy also addressed his treatise. Lacking an advanced education that might equip
them to deal with the Summa’s learned discussions of usury, but in need of guidance
concerning the business activities of those to whom they ministered, these humbler clerics
must have welcomed a brief pamphlet outlining what they should do in a fashion that was

readily graspable.”

In addition to simple paraphrases, from time to time Guy added helpful
explanations and minor additions to his simplifications of the questions of John’s Summa
on usury. For example, in Question 22 of the Regula on usury, in which Guy discusses
whether it is licit for someone to buy, or receive as a gift in exchange for some service,
the usufruct of a castle or some other property from a monastery or a church, whereas
John simply said that it is licit for a rich man to receive this kind of usufruct as a gift if he
lent money without interest and with a pure intention, Guy clarifies that this is the case

only when he is a friend of the monastery and would have lent to it out of friendship even

72. “Si est opinio quod novum plus valeat et propter hoc fit, usura est. Si sit opinio quod valeat tantum vel
circa et fit in gratiam illius cui mutuatur vel ut bladum vel annona mutuantis melius conservetur, non est
usura, dum tamen mutuans non auferat alterius libertatem solvendi vetus infra tempus solutionis si
voluerit.” Oxford, Lincoln, MS lat. 81, fol. 39rb. Cf. SC 2.7 .42.

73. On the educational requirements and careers of parish priests and common friars, see Leonard Boyle,
"Aspects of Clerical Education in Fourteenth-Century England," in Pastoral Care, Clerical Education and
Canon Law, 1200-1400 (London: Variorum, 1981), 19-32; Leonard E. Boyle, "Notes on the Education of
the Fratres Communes in the Dominican Order in the Thirteenth Century," in Pastoral Care, Clerical
Education and Canon Law, 1200-1400 (London: Variorum, 1981), 249-67.
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without the gift in return. If the lender expects the gift, the loan is usurious.” To
Question 33 of the Summa confessorum on usury, where John asks whether it is licit to
buy oxen or sheep from poor men who perhaps do not have them, Guy adds in Question
24 of his Regula that such poor men may feign that they have them.” Question 25 of the
Regula concerns the illicitness of leasing oxen ad mediationem, where the lessee accepts
half the risk and half the gain from the oxen leased to him. In the Summa confessorum,
John claims that the lessor can licitly attach a provision to the lease contract that the
lessee will undergo some of the damages if he overburdens the oxen intentionally unless
some scandal should arise among those who hear of the contract, but are ignorant of its
intention. Guy adds to John’s concession here that such scandal can be avoided if the
lessor expresses his good intention in the contract clearly and arranges matters so that his
heirs cannot take action against the lessee for damages to the oxen except under the

conditions stipulated in the contract.”

Guy’s addition to Question 77 of the Summa confessorum, which asks whether it
is always usury for the creditor to use something pledged to him as security for a loan,
offers us a charming insight into the banalities of academic life in the Late Middle Ages.
John, following Aquinas, simply states that it is not usury for the creditor to avail himself
of a pledge whose use is customarily granted freely among friends, such as a book. Guy,
however, hastily adds in Question 31 of the Regula that not all of the uses of a book are
alike. When the creditor makes extensive use of the book in his studies, carries the book
with him to the schools, or uses it as an exemplar from which to make his own copy of

the book, such usages ought to be reckoned into the principal of the loan.”” This is

74. “Et idem dicendum est de divite si post donum mutuet pecuniam, si tamen tantum est familiaris et
amicus monasterii quod ita mutuaret monasteriis sine illo dono sicut cum dono ratione eius intime amicitie.
Aliter esset manifeste usura.” Oxford, Lincoln, MS lat. 81, fol. 39rb. Cf. SC 2.7.31.

75. “Questio XXIIII est de illis qui emunt boves vel oves a pauperibus quas forte non habent, sed fingunt
se habere.” Oxford, Lincoln, MS lat. 81, fol. 39va. Cf. SC 2.7.33.

76. “Quod autem dictum est de scandalo, dico quod <non> esset scandalum ubi intentionem exprimeret et
sic in corde haberet et ordinaret quod heredes sui non possent repetere nisi sub dicta conditione.” Oxford,
Lincoln, MS lat. 81, fol. 39va-b. Cf. SC 2.7.35.

77. “Aliter idem esset ac si acciperet pro mutuo pecunie illum usum rei, quod est usura, nisi forte esset talis
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because both textbooks and exemplars have a pecuniary value, and thus for the creditor to
use them without reckoning the benefits he derived from them into the principal would
permit him gain from a loan, which is usurious.”® The extent to which the creditor has
been relieved of supporting his own educational expenses is equivalent to the usuries in

this case.”

From the level of detail that Guy supplied here we can gather that loans
between students secured by books, and abuses related to them, were common enough,
especially since they warrant mentioning in a treatise otherwise dedicated to the ethics of
the marketplace. It was also his observation of common, local practices and his

anticipation of misunderstandings of the Summa confessorum that led Guy to make his

other minor additions to John’s Summa.*°

Besides clarifying and expanding upon John’s Summa, Guy also made minor
alterations to it by tinkering with the wording of John’s questions and re-arranging the
order of his responses. In Question 30 of the Regula, for example, Guy expands the
wording of John’s Question 63 on usury in the Summa confessorum by asking whether, in
addition to the servants of usurers, the servants of merchants who sell on credit are also

1

liable for making restitution.®® The response that Guy offers does not diverge from the

Summa confessorum; he simply sought to broaden the sphere of its applicability.*> Guy

res cuius usus sine precio solebat concedi inter amicos, sicut patet de libro. Verum est tamen quod longo
tempore studere vel portare librum ad scolas vel facere exemplar ad scribendum, tales usus sunt merito
computandi.” Oxford, Lincoln, MS lat. 81, fol. 40rb. Cf. SC 2.7.77.

78. On the prices of textbooks at the University of Paris, see n. 61 on p. 29 above.
79. Cf.SC 2.7.60.

80. Additional examples of Guy’s additions can be found in questions 32-33 of the Regula. Oxford,
Lincoln, MS 1at. 81, fols. 40rb-40va. Cf.SC 2.7.79, 81.

81. “Questio XXX est de servientibus usurariorum et mercatorum vendencium ad tempus qui numerant
pecuniam pro dominis suis et usuram recipiunt ad usus eorum et de mandato eorum. Nunquid tenentur ad
restitucionem?” Oxford, Lincoln, MS lat. 81, fol. 40ra. Cf. SC 2.7.63.

82. Guy similarly altered SC 2.7.13, without modifying the response, by changing the unit of measurement
that John employed in the question and adding another example of a loan in kind: “Questio XXIII est utrum
sit mutuum si quis dederit X cannas de stamforti vel preceti rubei pro aliis decem recipiendis in certo
termino.” Oxford, Lincoln, MS Ilat. 81, fol. 39va. Cf. SC 2.7.13. Without a survey of all of the
manuscripts of the Summa confessorum, however, we cannot be certain that Guy is the author of the change
in units from ulnae to cannae. A scribe may have made this minor modification in his copy of the Summa
confessorum and Guy subsequently used it or another copy made from it. Alternatively, a scribe may have
introduced the modification in the process of copying the Regula mercatorum.
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also modified the order of John’s response in Question 36 of the Summa confessorum on
usury to bring the more general ethical principle to the fore. Whereas John first discusses
the specific varieties of animal contracts that could become usurious and then states the
general guideline that whenever the condition of the parties to a contract is equal, the
contract should be considered licit, Guy states this general ethical principle first and then
moves on to briefly paraphrase John’s discussion of the specific contracts.*> Perhaps Guy
worried that if he followed the order of the Summa, then the merchant or confessor
perusing the Regula would become lost in the complexities of the specific contracts and
throw up his hands in frustration before reaching the more helpful rule of thumb, since, as
William of Rennes concedes in the Summa, “no general teaching can be given for such
exchanges of sheep on account of the variety of the exchanges and the deceits that are

conjured up by some people engaged in them.”

As Guy himself indicates in the prologue to the Regula, he also made several
original additions to the Summa confessorum, which he signaled explicitly for the benefit
of the reader.”” Thus, for example, in his Additio to Question 30 of the Regula, Guy
disagrees with John’s decision to absolve the servants of usurers — specifically, those who
support the illicit business of their masters by counting money and receiving usuries —
from the responsibility of making restitution. On the contrary, Guy asserts, if the usurer’s
servants received a fixed share of the usuries, then they are liable for making restitution of
that sum. If they did not receive a fixed share, then, although they cannot be held
responsible for making restitution, they nevertheless commit a mortal sin, since

perpetrators and accessories to the crime incur the same guilt. This same reasoning, he

83. “Responsio: Dicendum quod in facto societatis quando conditio unius non est melior quam conditio
alterius, nullum est peccatum. Ubi autem ad arbitrium boni viri gravatur alterius conditio, est peccatum ex
parte gravantis, si tamen faciat scienter, et tenetur ad restitutionem. Et dico quod in traditione ovium non
potest dari regula generalis, tot sunt <fraudes> et modi tradendi.” Oxford, Lincoln, MS Iat. 81, fol. 39vb.
Cf. SC 2.7.36.

84. “Non potest tamen dari doctrina generalis super huiusmodi traditionibus ovium propter varietatem
traditionum et dolos qui super talibus excogitantur a quibusdam.” SC 2.7.36.

85. See p. 144 above.
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adds, applies to courtiers and other intermediaries in the service of usurers, who seek out
clients for them in exchange for a price and receive pledges in the usurer’s stead.*
Adding to John’s response in Question 81 of the Summa confessorum on usury, where he
argues that a creditor who in good faith sells something pledged to him and receives more
than the principal must return this to the debtor, Guy specifies that if the creditor retains
this surplus without the debtor’s awareness, then he commits not simply usury, but

outright theft.*’

In his addition to Question 6 of the Regula, which draws on the discussion of the
ethics of sales on credit in Question 16 of the Summa confessorum on usury, Guy
provides us with an additional, fascinating example of an illicit sales contract. He argues
that the same reasoning for the illicitness of sales on credit that Aquinas provides in the
Summa confessorum applies to the contracts of carpenters who agree to build houses for
clients who have a plot of land, but do not have the money to pay for construction up
front. In these contracts, the carpenters effectively loan all of the materials and their
labour to the future homeowner on the condition that, once the homes are built, the
carpenters will possess them and the debtors will lease the houses from them. The
debtors must pay the carpenters rent until the latter have received back their labour,
expenses, and materials and beyond this a certain amount of money over and above the
principal for the favour of building the homes on credit. Then full ownership over the

houses will revert to the debtor. For example, Guy writes, a carpenter will complete the

86. “Notandum quod si serviens vel mancipium habet ibi certam partem, scilicet, 4 vel 5 denarios, tenetur
ad restitucionem pro parte sua. Sed si non habeat partem, peccat mortaliter, quia facientes et consencientes
eiusdem culpe sunt. Idem est de corateriis sive mediatoribus quando habent ibi partem, tunc tenentur ad
restitucionem pro parte sua preter peccatum, quia consenciunt et iuvant. Et si non habeant ibi partem, dico
quod non tenentur ad eius restitucionem, sed peccant mortaliter si habeant colligacionem et societatem cum
ipsis usurariis procurando eis homines qui ab eis recipiant mutua ad usuram et recipiendo pignora et
faciendo similia.” Oxford, Lincoln, MS lat. 81, fol. 40ra-b. Cf. SC 2.7.63 and C. 2 q. 1 c. 10 qtd. in SC
2.7.62.

87. “Si retinet sine scientia illius cui debetur, est furtum.” Oxford, Lincoln, MS lat. 81, fol. 40rb. Cf. SC
2.7.81.
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houses for a thousand /ibras and receive 1200 in return from the debtor. Such contracts

are, of course, clearly usurious.*

Lastly, expanding upon John of Freiburg’s discussion of the licitness of advanced
purchases of grain at a discounted price in Question 26 of the Summa confessorum on
usury, in his additio to Question 15 of the Regula on usury Guy enters into a lengthy
refutation of several arguments, which must have been popular at the time he was writing,
that correspond roughly to our modern conception of time-preference: the notion that a
present thing is worth more than a future, uncertain thing, and thus it is licit in the case of
future commodities to pay less for the right to receive them than their present worth.*
Guy'’s entire refutation is too lengthy to summarize adequately here, but his strongest

argument against the notion of time-preference is that since all the doctors of the Church

88. “Idem omnino est de carpentariis qui operantur domos alicui qui habet locum et non habet pecuniam
pro opere faciendo, et mutuant, scilicet, totam materiam et operas suas, tali pacto, quod, factis domibus,
teneant eas, recipiendo precium locacionis earum tanto tempore quod reciperent operas suas et quicquid ibi
posuerant et expenderant, et ultra hoc aliquam quantitatem pecunie ultra sortem pro gratia sibi facta de
operacione domorum et sumptibus, sic quod si <carpentarii> constiterit totum opus <M> libras, reciperent
inde MCC libras. Idem est de omni contractu consimili in quarum quemlibet est usura.” Oxford, Lincoln,
MS lat. 81, fol. 37rb. Cf.SC 2.7.16.

89. In this additio, Guy may have been responding, in part, to the treatise De emptionibus et venditionibus,
de usuris, de restitutionibus of the Franciscan theologian Peter John Olivi (d. 1298), who uses the argument
from time-preference to support the purchase of a right to future goods at a reduced price. In the Regula,
Guy summarizes the position of his opponents as follows: “Sed contra ea que dicta sunt in hac questione,
scilicet, de illis qui emunt vel appendant fructus alicuius possessionis ad 3 vel 9 annos, obiciunt pro se
aliqui in contrarium per alias rationes quarum prima est hec: Res presentes sunt pocioris et melioris
condicionis quam future. Sed secundum hoc res future, ceteris paribus, mitius debent vendi et minori
precio quam presentes et presentes plus. . . . Secunda ratio quam ponunt est quod presentia sunt certiora et
habentur actuali possessione, sed futura sunt incerta et dubia et ignoratur quod continget de eis, propter
quod sunt ex se et ex conditione sue minoris conditionis et minoris valoris, ceteris paribus, propter quod
sunt et debent esse minoris pretii. . . . Tertia ratio quam ponunt est <quod> res future quanto longioris et
distantioris temporis sunt, tanto minoris conditionis et minoris valoris sunt, et sic debent minus vendi. . . .
Quarta ratio est quod aliquis potest emere ius alicuius rei, posito quod res non sit, sicut bladum secundi anni
ver tertii alicuius campi. Plus autem valet ius et res quam ius solum.” Oxford, Lincoln, MS lat. 81, fols.
38ra-38va. Cf. Olivi’s arguments: ‘“Patens est quod ius futuri temporis seu ius rerum aut reddituum pro
futuro tempore, potest licite minus emi, quam si omnes ille res essent tunc simul presentes et simul tradite
ipsi emptori; et secundum hoc, quanto ius futurorum procedit in longinquiora futura, tanto ceteris paribus
potest minori pretio emi. Huius autem ratio est; quia in his in quibus ius rei seu supra rem differt a re ipsa,
aut ab actuali possessione ipsius, potest ipsum ius emi, quamvis res ipsa non sit, aut non tradatur actu, sicut
patet de iure fructuum futurorum, quod potest emi agro non empto, nec fructibus ipsius existentibus actu.
Constat autem quod ius et naturalis possessio rei presentis plus valet ceteris paribus, quam solum ius rei
future, aut quam solum ius absque actuali possessione non statim tradita vel tradenda. Certitudo autem rei
presentis et presentialis possessionis eius maior et prestancior est quam certitudo rei future possessionis aut
quam certitudo future possessionis rei presentis, propter quod non immerito potest prima plus vendi, et
secunda licite minus emi.” Giacomo Todeschini, ed., Un trattato di economia politica francescana: Il "De
emptionibus et venditionibus, de usuris, de restitutionibus" di Pietro di Giovanni Olivi (Rome: Istituto
Storico Italiano per il Medio Evo, 1980), 83. For an overview of Olivi’s economic teachings, see Odd
Langholm, Economics in the Medieval Schools: Wealth, Exchange, Value, Money and Usury according to
the Paris Theological Tradition, 1200-1350 (Leiden: E.J. Brill, 1992), 345-73; Amleto Spicciani, Capitale
e interesse tra mercatura e poverta (Rome: Jouvence, 1990), 85-96.
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agree that it is usurious to buy wheat in the blade in the winter for less than it is worth
when the wheat is harvested and delivered in the following summer, therefore it is equally
as illicit to pay less than the full value for wheat that will not be delivered in the next
summer, but the one after that or the one after that, and so on.” Therefore, a future thing
cannot be sold for less than its full value. By means of these additions, Guy sought to
further clarify the teaching of the Summa confessorum on usury and bring it into dialogue
with contemporary business practices and ideas current in Toulousain society. In order to
be an effective means of shaping the behaviour of merchants, the usury doctrine had not

only to be clear, but also relevant to the daily concerns of medieval businessmen.

Despite the improvements Guy made to John’s questions on usury in the Summa
confessorum, the available evidence indicates that his Regula did not prove to be
overwhelmingly popular. Kaeppeli identified only four extant manuscripts of the Regula
and the only printed edition to come down to us is the French translation of the Regula
printed at Provins in 1496.”" However, this modest figure may not tell the whole story of
the Regula’s success in posterity. Since Guy intended the Regula, in part, as a sort of
work-a-day reference for merchants in conducting their contracts ethically according to
the prevailing norms of the Church, it may not have been a work that the latter thought fit
to preserve once these norms had changed. Hence, there is no telling how many copies of
the Regula, in Latin or in the vernacular languages, were consigned to the dustbin or torn
apart and used for keeping accounts by merchants after its doctrine had become obsolete.
We have, nevertheless, no way of knowing this and can only affirm on the basis of the

evidence available to us that the Regula was not widely read.

90. “Totus mundus tenet et omnes doctores quod emere bladum ad novum, id est, emere in yeme bladum
novum quod colligetur in sequenti estate pro minori precio quam valeat in estate arbitrio virorum bonorum
expertorum in talibus est usura, et intelligo quod solvatur statim pretium. Eadem igitur ratione erit usura si
aliquis emat nunc bladum quod est non in sequenti estate, sed in estate secunda et in tertia et quarta, statim
solvendo pretium, pretium, inquam, minus multo secundum estimationem virorum bonorum in talibus
expertorum, propter hoc quod statim solvit, ita quod aliquando in primo anno vel in duobus recuperat totam
sortem.” Oxford, Lincoln, MS lat. 81, fol. 38va. For the full additio and refutation, see Oxford, Lincoln,
MS lat. 81, fols. 38ra-38vb. Cf.SC 2.7.16.

91. Kaeppeli, Scriptores Ordinis Praedicatorum Medii Aevi, 2:75,no. 1405.

-152 -



The number of extant manuscripts of the Regula mercatorum implies that it was
by no means an exceedingly popular work, but it was nevertheless one of the channels
through which John of Freiburg’s teachings on the usury prohibition reached larger
audiences outside his native Germany. Guy de Toulouse’s Regula represents an attempt,
like John’s Manuale collectum de Summa confessorum, to popularize the usury doctrine
of the Summa confessorum. However, unlike John, Guy broke off from the form and
content of the Summa to create, relatively speaking, a new work targeted specifically to
the concerns of the marketplace and directed to the merchants who worked in it and to the
confessors — priests and friars — who sought to keep their activities within the boundaries
of justice as established by the law of the Church. In light of current business practices
and popular ideas about the marketplace, Guy adapted and emended the teaching of the
Summa confessorum to suit local conditions in order to maintain its relevancy and
usability. In this respect, his approach differed considerably from that of William of
Pagula, the next author to draw extensively on the Summa confessorum, who preserved

the integrity of John’s usury doctrine to a much greater extent.

A PENITENTIARY’S REFERENCE MANUAL: THE Summa sumMmARUM OF WILLIAM OF PAGULA ON

Usury

If we are struck by the fact that shortly after John’s death the Summa confessorum
managed to reach Toulouse, some thousand kilometres southwest of Freiburg across land,
we shall only be further astounded that his weighty tome managed a few years later to
cross the English channel and arrive in the parish of Winkfield, Berkshire, in the
Southeast of England, far to the north of John’s native city. It was there at some time

between 1320 and 1322/3 that William of Pagula composed his own massive Summa
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summarum, which draws copiously from John of Freiburg’s teachings on usury in the

Summa confessorum.”

Fortunately, we know a great deal more about William, the next link in the chain
of the Summa confessorum’s transmission, than we do about Guy de Toulouse.” William
of Pagula (Poul, Paul) was most likely a native of Paull, near Hull, Yorkshire, in the
North of England.”* On 5 March 1314, bishop Simon of Ghent appointed William as the
perpetual vicar of the parish of Winkfield in the diocese of Salisbury.” He was
subsequently ordained a priest by archbishop Walter Reynolds (d. 1327) in Canterbury
Cathedral on 1 June 1314.°° Shortly after his appointment to Winkfield, William was
released from his duties there in order to study canon law at the University of Oxford on a
Cum ex eo license — a provision that Boniface VIII promulgated in the Liber sextus (5
March 1298) whereby the pope permitted local bishops to grant parochial clergy a leave
of absence to study at a university for up to seven years, with their expenses supported by
the revenues of their parishes.” At some time between 1320 and 1321 William became a
doctor of canon law at Oxford and then served as regent master there, most likely
between 1320 and 1323, before returning to Winkfield.”® His studies at Oxford earned

William a promotion within the Church hierarchy. On 8 March 1322 bishop Roger

92. For the dating of the Summa summarum, see L. E. Boyle, "The 'Oculus Sacerdotis' and Some Other
Works of William of Pagula," Transactions of the Royal Historical Society Fifth Series, 5 (1955): 105; A.
B. Emden, A Biographical Register of the University of Oxford to A. D. 1500, 3 vols. (Oxford: Clarendon
Press, 1959), 3:1437.

93. Brief summaries of William’s life can be found in Ibid., 3:1436-37; Cary J. Nederman, "Pagula [Paull],
William," in Oxford Dictionary of National Biography, online ed., ed. Lawrence Goldman (Oxford: Oxford
University Press, 2004), http://www.oxforddnb.com/view/article/21127 (accessed June 12, 2012); Boyle,
"'Oculus Sacerdotis'," 98-99.

94. Leonard Boyle, "The 'Summa summarum' and Some Other English Works of Canon Law," in Pastoral
Care, Clerical Education and Canon Law, 1200-1400 (London: Variorum, 1981), 418-19, n. 20; W. A.
Pantin, The English Church in the Fourteenth Century (Notre Dame: University of Notre Dame Press,
1962), 195.

95. Emden, Biographical Register, 3:1436-37; Pantin, English Church, 195.
96. Nederman, "Pagula [Paull], William."

97. Boyle, "Summa summarum'," 419; Boyle, "Clerical Education," 26-27. On the history of Cum ex eo,
see Ibid., pp. 22, 25 and Leonard E. Boyle, "The Constitution 'Cum ex eo' of Boniface VIII: Education of
Parochial Clergy," Mediaeval Studies 24 (1962): 263-302.

98. Boyle, "Clerical Education," 26-27; Emden, Biographical Register,3:1436-37.
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Martival (d. 1330) appointed him as penitentiary for the deanery of Reading. This
relatively minor appointment was intended as a probationary period for the new master,
since shortly thereafter Martival extended William’s jurisdiction to include the whole of
Berkshire.”” William served faithfully in his capacity as parish priest of Winkfield and
penitentiary for the county of Berkshire until his death around 1332, when Master John

Lavyngham succeeded him as vicar of Winkfield.'”

The Summa summarum is an anonymous work, but thanks to the efforts of Dr.
Boyle we are certain that it should be attributed to William of Pagula, who also composed
the Speculum praelatorum, a comprehensive guide to the duties of bishops, the Speculum
religiosorum, a compendium of legal information relevant to monks and friars, and the
Oculus sacerdotis, a guide to the duties of parish priests.””" As Dr. Boyle has shown, in
all of these works the author made autobiographical references that correspond to the
details of William of Pagula’s life. In addition, cross-references among these works
indicate that they stem from a single author. For example, in one passage of the Summa
summarum the author notes that he treated (zractavi) the relevant subject matter at greater
length in the Sinistra pars oculi sacerdotis and that he intends to treat it again (tractabo)
in the Speculum praelatorum. In the Oculus sacerdotis, moreover, the author frequently
urges the reader to consult the Summa summarum for additional information on a given
subject. Finally, a copy of the Summa summarum (Cambridge, Christ’s College, MS 2)
bears a note in a late fourteenth century hand stating that “hoc opus compositum fuit per
Dominum Willelmum de Pabula” (fol. 269r).'” In light of the aforementioned evidence,
William of Pagula’s authorship of the Summa summarum and of the other works that

Boyle attributed to him is secure.

99. Boyle, "Oculus Sacerdotis'," 100; Emden, Biographical Register, 3:1436-37; Pantin, English Church,
195.

100.Boyle, "Clerical Education," 26-27; Nederman, "Pagula [Paull], William."
101.Boyle, "'Summa summarum'," 418.

102.1bid., 421-22; Boyle, "'Oculus Sacerdotis'," 95-99.
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The prologue to the Summa summarum reveals that William composed the book,
as Boyle puts it succinctly, “to provide every ‘literate cleric’ from curates to lawyers with
a compendium of canon law and pastoral theology in which an answer could be found to

95103

every question. Although William envisioned his Summa as a helpful tool for all

clerics, like John of Freiburg in his Manuale he had in mind especially the poorer sort,'™
who could not afford singly all of the volumes whose teachings he had assembled into
one convenient place.'” Through the Summa summarum William hoped to improve the
regimen animarum of parish priests and to advance the state of legal and theological
learning in the Church as a whole."” Like the Summa confessorum, the Summa
summarum was designed to serve as a comprehensive reference work for those engaged
in the pastoral care of souls. The difference between the two works lies in the fact that

the subject matter of the Summa summarum reached beyond the confessional — already an

expansive topic — to embrace every matter of concern to the priest.

As W. A. Pantin astutely observes, the raison d’étre of fourteenth century manuals
for English parish priests, such as the Summa summarum, can ultimately be tracked back
to Innocent III’s decree Omnis utriusque sexus issued at the Fourth Lateran Council in
1215. As I mentioned above, this decree made annual confession to one’s parish priest
and communion at Easter mandatory for all Christians. To be effective the decree
required that all parish clergy be versed in moral theology and the procedures of the
confessional, which gave rise to manuals for priests such as John of Freiburg’s Summa

confessorum and William’s Summa summarum."”’

103.Boyle, "'Summa summarum'," 419.
104.See p. 128 above.

105.However, as William indicates in the prologue, the Summa summarum was directed equally to bishops
who had ample means: “Ne quis igitur de cetero ignorancia iuris canonici valeat honeste accusari, hanc
summam composui quam breviter et levius potui secundum modicam scienciam mihi a Deo ministratam
qui unicuique propria dividit prout vult . . . . Et hoc feci pro rudibus et penitus ignorantibus ius canonicum,
et potissime pro prelatis et sacerdotibus, cum ignorancia iuris canonici sit eis inter ceteros magis
periculosa.” The text of the prologue is edited in Ibid., 440-43.

106.1bid., 425.
107.See ch. 2, pp. 56 f. Pantin, English Church, 191-92.
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However, in the case of the later pastoral manuals of English origin, Pantin has
pointed out that a more proximate cause for their production is to be sought in the
legislation of Archbishop John Peckham (d. 1292) at the Provincial Council of Lambeth
in 1281. There Peckham issued directions on the administration of the sacraments,
focusing especially on confession and the publication of excommunications. To improve
the quality of the spiritual care of parish priests for their congregations — which,
according to Peckham, had declined precipitously — he outlined in the section of the
council on the education of parish priests (De informatione simplicium sacerdotum) a
basic curriculum for all English Christians. This curriculum consisted of the fourteen
articles of faith, the ten commandments of the Hebrew Bible and the two commandments
of the Gospels, and lessons on the seven works of mercy, seven virtues, seven vices, and
seven sacraments. According to Peckham’s instructions, priests had to preach on these
items in the vernacular four times a year to their parishioners.'” As a result, many of the
pastoral manuals of fourteenth century England were composed, Pantin argues, to assist
priests in fulfilling their pastoral duties as stipulated by Peckham by elaborating upon his

® According to Fr. Boyle, this was explicitly the case with William of

spare outline."
Pagula’s pastoral guide, the Oculus sacerdotis (ca. 1320).""° This same rationale can be

extended to William’s more extensive compendium for clerics, the Summa summarum.

108.“Ignorantia sacerdotum populum precipitat in foveam erroris; et clericorum stultitia vel ruditas, qui
diffinitione canonica filios fidelium instruere iubentur, magis aliquando ad errorem proficit quam doctrinam.
Quidam etiam ceci predicantes non semper loca visitant que magis constat veritatis lumine indigere;
testante propheta, quia parvuli . . . petierunt panem, nec erat qui frangeret, et alio clamante quia egeni et
pauperes querunt aquas, lingua eorum siti arruit. In quorum remedium discriminum statuendo precipimus
ut quilibet sacerdos plebi presidens, quater in anno, hoc est, semel in qualibet quarta anni, die una sollempni
vel pluribus, per se vel alium exponat populo vulgariter, absque cuiuslibet subtilitatis textura fantastica,
quatuordecim fidei articulos, decem mandata decalogi, duo precepta evangelii, scilicet, gemine caritatis,
septem etiam opera misericordie, septem peccata capitalia, cum sua progenie, septem virtutes principales,
ac septem gratie sacramenta.” F.M. Powicke and C.R. Cheney, eds., Councils and Synods with Other
Documents Relating to the English Church, vol. 2, pt. 2 (Oxford: Clarendon Press, 1964), 900-901.
Peckham then goes on to provide a very brief outline of these topics, which can be found on pp. 901-05.

109.For an overview of the relationship between Ignorantia sacerdotum and medieval English pastoral
manuals, see Pantin, English Church, 193-94.

110.Boyle, "'Oculus Sacerdotis'," 83.
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William of Pagula’s social and intellectual milieu in the diocese of Salisbury was
also a spur to the production of the Summa summarum. Pantin claims persuasively that it
is not a coincidence that this great author of pastoral manuals spent his professional
career in Salisbury, since Simon of Ghent, bishop there from 1297-1315,""" was very
active in advancing pastoral care in his diocese and reviving theological learning among

2

the clergy.'” In 1300, for example, Simon commanded the chancellor of Salisbury
Cathedral to give lectures on pastoral theology. He also used the prebends at his disposal
to attract scholars to his diocese by providing them with livings, forming a sort of learned
society centred on the Salisbury cathedral chapter. During Simon’s episcopate four
chancellors of Oxford and four Oxford theologians were present there: William de Bosco,
Henry de la Wyle, Walter Burdun, Richard of Winchester, John of Winchelsea, James
Berkeley, and Roger Mortival, who succeeded Simon as bishop of Salisbury.'” Besides
assembling these luminaries, Simon encouraged the widespread diffusion of the
sophisticated learning of the universities in his diocese and beyond by granting just over
three hundred Cum ex eo licenses to his clergy during his episcopate, far more than most

other bishops.'"*

The intellectually stimulating environment of Salisbury in the early
fourteenth century together with the spirit of reform that permeated its air might well
have pushed William of Pagula to make his own contribution to the movement initiated

by Simon of Ghent in the form of the Summa summarum and his other pastoral works.

An even more immediate cause for the production of the Summa summarum was
connected to William’s recent appointment as penitentiary, first for the deanery of

Reading and then for the whole county of Berkshire. As I mentioned above, internal

111.John Le Neve and T. Duffus Hardy, Fasti Ecclesiae Anglicanae or A Calendar of the Principal
Ecclesiastical Dignitaries in England and Wales and of the Chief Officers in the Universities of Oxford and
Cambridge from the Earliest Time to the Year M.DCC XV, 3 vols. (Oxford: Oxford University Press, 1854),
2:599; P. Pius Bonifacius Gams, Series Episcoporum Ecclesiae Catholicae, 2 vols. (Leipzig: Karl W.
Hiersemann, 1931), 1:197.

112.Pantin, English Church, 195.
113.Ibid., 112-13.
114.Boyle, "Clerical Education," 25.

- 158 -



evidence suggests that William wrote the Summa summarum between 1320 and 1322/3.'"
William was appointed penitentiary for Reading in the first quarter of 1322.""° The
coincidence of these dates suggests that William came up with the idea for the Summa
summarum first and foremost as a reference manual for his own work as Roger of
Mortival’s penitentiarius. That is, in order to easily locate the solutions to whatever cases
might be presented to him as penitentiary, William created for himself a massive
encyclopedia of pastoral theology, which he thought would also be useful to other priests
in both the humbler and more exalted ranks of those administering the regimen

animarum.'"’

Leonard Boyle was the first scholar to take notice of William of Pagula’s
unacknowledged use of John of Freiburg’s Summa confessorum in the Summa
summarum. Speaking broadly, Boyle claims that most of the citations of the famous
canonists and of the opinions of the renowned Dominican theologians Albert the Great,
Thomas Aquinas, and Peter of Tarentaise in the Summa summarum could ultimately be
traced to their initial inclusion in John of Freiburg’s Summa confessorum.'® Boyle also
asserts that all of the passages in the Summa summarum where Raymond of Penyafort’s
name appears come not from Raymond’s Summa directly, but from John’s extensive use
of his Summa de poenitentia in the Summa confessorum."® As for why William did not
disclose that John of Freiburg was one of his principal sources in the Summa summarum,
Boyle suggests that William may have been under the mistaken, but relatively common,
impression that Raymond was actually the author of the Summa confessorum.”™ This

confusion arose due to the similarities between the two works. Hence, William did not

115.See n. 92 on p. 154 above.

116.See p. 154 above.

117.See n. 105 on p. 156 above.

118.Boyle, "'Oculus Sacerdotis'," 103; Boyle, "'Summa summarum'," 423.
119.1bid., 424, n. 34.

120.1bid., 424.
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set out intentionally to efface John of Freiburg’s contribution to the Summa summarum.

He simply did not know that there was one.

Much of what Boyle asserts broadly about William’s use of the Summa
confessorum in the Summa summarum can be demonstrated specifically through his use
of John’s questions on usury. However, since William did not anywhere acknowledge
the Summa confessorum as his source explicitly, a reliable means of detecting its
influence must be devised. For example, if William refers to Hostiensis’ Summa aurea or
Raymond of Penyafort’s Summa de poenitentia, how can we know that he is accessing
these works through the Summa confessorum and not directly? In the case of the Summa
summarum, the answer is, thankfully, relatively straightforward. In the first place,
William paraphrased John’s questions and responses closely, which provides the
researcher with a means of determining where adaptations from the Summa confessorum
might begin and end in the Summa summarum. However, since so much of the Summa
confessorum consists of quotations of other authors, the criterion of linguistic similarity is
not decisive for showing its influence. Yet, once the researcher has noticed in the Summa
summarum a string of possible adaptations of the Summa confessorum on the grounds of
linguistic similarity, he is immediately struck by the fact that the order of the successive
questiones in the Summa summarum closely follows the order of questiones in the Summa
confessorum. When William appears to be borrowing from the Summa confessorum, he
combines the same authorities in each question in the same order. The coincidence of
these features between the two works shows the influence of the Summa confessorum
upon the Summa summarum decisively. Even supposing that William had independent
access to the same sources as John did when writing on usury, there is an exceedingly
small chance that he would have consistently combined them in the same way and in the

same order.
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Thus, for example, the wording of Question 18 of the Summa summarum on

21 Tt bears a

pledges causes the researcher’s ears to prick up — he has caught the scent.
remarkable resemblance to Question 73 of the Summa confessorum on usury. Following
his nose, the researcher then notices that Question 19 on pledges in the Summa
summarum appears to be a paraphrase of Question 74 of John’s Summa on usury.'”
William claims that these two questions come from Hostiensis, but the researcher is now
suspicious. In Question 20 on pledges, William draws on Innocent IV’s Apparatus to the
Liber extra, as John also does when attempting to answer the same question in Question
76 of the Summa confessorum on usury.'” In Question 21 William now takes Raymond
of Penyafort as his source, as does John to answer the same question in Question 78."**
Now the researcher is in a full lather. He knows he is close to seizing his prey — the
elusive influence of the Summa confessorum in the Summa summarum. The fatal blow
comes once he notices that questions 22-25 of the Summa summarum on pledges all
closely paraphrase questions 79-82 on usury in the Summa confessorum, with William
claiming Raymond of Penyafort as his source in each case.'"” The likelihood that William
of Pagula independently pursued the same series of questions on usurious pledges using

the same group of diverse authorities as John of Freiburg in the Summa confessorum is

next to nothing. The only sensible conclusion is that William must have accessed these

121.Quid est pignus? Dic quod pignus est obligacio rei licite pro debito inita. Fit et ad maiorem
securitatem creditoris, quia pocius est pignori incumbere quam in personam agere et tucius est non solvere
quam solutum repetere, secundum Hostiensem, eodem, §. 1.” Oxford, Bodleian, MS Bodley 293, fol.
118vb. Cf.SC2.7.73.

122.“Que intelliguntur pignoraticie obligata. Dic quod si quis dotem promiserit, omnia bona sua pro dote
restituenda uxore tacite obligantur . . . Item, tacite obligantur bona defuncti pro legatis et fideicomissis,
secundum Hostiensem, eodem tit., §. II1.” Oxford, Bodleian, MS Bodley 293, fol. 118vb. Cf. SC 2.7.74.

123.“An redditus ecclesiasticus vel stipendia possit obligari? Dic quod non speciali obligacione, sed a
iudice pro debito canonici et ex causa iudicati possunt iudicari, Extra. de fideiussoribus, Pervenit, secundum
Innocentium.” Oxford, Bodleian, MS Bodley 293, fol. 118vb. Cf. SC 2.7.76.

124.“Quid si creditor vult omnes fructus pignoris perceptos bona fide deductis expensis conputari in
sortem, sed de residuo postulat debitorem compelli ad solucionem. Nunquid potest? Dic quod si et habet
alia remedia contra debitorem. Potest enim peccuniam petere per accionem personalem coram iudice . . . .
Si vero nichil de vendicione convenit inter debitorem et creditorem, sufficit unica denunciacio et postea,
elapso biennio, poterit fieri vendicio. Probantur hec, ff. de pig., I. Si convenerit, secundum Raymundum in
titulo de usuris, §. circa pignora.” Oxford, Bodleian, MS Bodley 293, fol. 118vb. Cf. SC 2.7.78.

125.0xford, Bodleian, MS Bodley 293, fol. 118vb. Cf. SC 2.7.79-82.
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authorities through the Summa confessorum, thus establishing the Summa summarum as
another link in the chain of its transmission. Furthermore, since William’s use of the
Summa confessorum has been definitively established using this method in this part of the
Summa summarum, the researcher now has good reason to suspect that other passages of
the Summa summarum where William closely paraphrases the Summa confessorum —
even if they do not end up presenting a series of questions that follow the order of the
questions in John’s Summa — are likely drawn from John’s Summa and not directly from

the sources that William names.

Using the method described above I have established that in the Summa
summarum William of Pagula incorporated 45 of the 83 questions on usury in the Summa
confessorum.”®  Even a cursory glance at the table summarizing the reception of John’s
Summa in the Summa summarum reveals how closely William followed the order of the
questions on usury in the Summa confessorum. William drew on John’s Summa in 8 of
the 25 questions on pledges in the Summa summarum and in 36 of the 90 questions on
usury. Thus, while John of Freiburg was not the only source that William employed in
composing his Summa, as was the case with Guy de Toulouse’s Regula mercatorum, the
Summa confessorum was nevertheless a significant source of much of William’s teaching
on the Church’s usury prohibition. By virtue of its incorporation of just over half of
John’s questions on usury, William’s Summa summarum also served as an important

channel through which the Summa confessorum’s teachings reached wider audiences.

126.See Appendix II, tables 16 and 19 for the following statistics. My examination of William’s other
works did not reveal any use of the Summa confessorum on usury. For the Speculum religiosorum 1
consulted London, Gray’s Inn, MS 11. For the Oculus sacerdotis 1 consulted the section de usuris of the
Dextera pars oculi sacerdotis contained in University of Pennsylvania, MS Codex 721, fols. 66ra-67ra,
available on-line at http://hdl.library.upenn.edu/1017/d/medren/2487538. It is possible that William drew
on the Summa confessorum’s teachings in the Speculum praelatorum; unfortunately, we shall never be able
to know since only one manuscript of the Speculum praelatorum survives (Oxford, Merton College, MS
217) and in this copy 28 chapters from the end of Book Two are missing. The table of contents of the
manuscript indicates that the section de usuris should appear among the missing chapters (fol. 80rv). A
note from the scribe on fol. 179v indicates that the chapters were missing from his exemplar (Hic deficit de
exemplari). It is impossible to say whether this scribe was working with a defective exemplar or whether
William did not have the chance to complete these chapters of the Speculum praelatorum before his death.
On this manuscript of the Speculum praelatorum, see Boyle, "'Oculus Sacerdotis'," 102, n. 1.
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Like those of Guy de Toulouse, most of William’s borrowings from the Summa
confessorum on usury consist of brief paraphrases that convey the bare essentials of the
original questio in the Summa confessorum. For example, John’s extensive discussion of
the ethics of Jewish moneylending in questions 66 and 67 of the Summa confessorum on
usury has been reduced in the Summa summarum to a handful of words: “Can a Jew exact
usuries from Christians? Say that no, nor a Christian from Jews, according to Raymond,
§. Quid de communitatibus, Extra. eodem tit., Post Miserabilem.”'*” In his paraphrases
William often omitted references to the sources that John listed in the Summa
confessorum, or merely stated the authority that John employed in a general fashion.

29 ¢

Generic references such as “secundum Thomam in Summa,” “secundum Hostiensem,”
“secundum Raymundum,” and “secundum Gaufredum” are not uncommon in the
questions of the Summa summarum on usury.'” At times William exhibits a carelessness
about listing these authorities accurately in the Summa summarum. What was essential
for William was to convey the kernel of the Summa confessorum’s teaching “as briefly
and easily as possible,” as he mentions in the prologue."” For example, in Question 77 of
the Summa summarum on usury, which is a paraphrase of Question 42 of the Summa
confessorum on usury, William mistakenly writes that Raymond of Penyafort argues that
if someone lends an old harvest in exchange for a new one in order to protect the old
harvest from spoiling or as a favour to the borrower, the transaction is not usurious. This
was, in fact, Hostiensis’ argument, as John correctly indicates in the Summa confessorum.

In the same question William also mistakenly attributes an opinion of William of Rennes,

correctly marked as such in the Summa confessorum, to Gottofredo da Trani.”® For

127.“An Tudeus possit exigere usuras a Christianis? Dic quod non, nec Christianus a Iudeis, secundum
Raymundum, §. Quid de communitatibus, Extra. eodem tit., Post miserabilem.” Oxford, Bodleian, MS
Bodley 293, fol. 190vb. Cf. SC 2.7.66-67.

128.For examples, see 5.22.55-56, 70, 77, 79 of the Summa summarum. Oxford, Bodleian, MS Bodley
293, fols. 189vb, 190rb, 190va.

129.See n. 105 on p. 156 above.

130.“Quid de hiis qui <annonam> veterem mutuant ut recipiant novam? Nunquid comittant usuram? Dic
aut hoc faciunt quia meliorem rem recuperare volunt, et tunc comittunt usuram. Si autem hoc faciunt ne
sua sibi pereant vel forte ut accipienti gratiam faciant, non comittunt usuram secundum Raymundum. Dicit
Gaufredus quod non audet istos culpare si ad hoc mutuant, ut proximo subveniant, dummodo non aufferant
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William, precision mattered less than usability. What was most urgent was to get John’s
point across to the readers of the Summa summarum clearly and plainly. Scores of
examples of William’s ability to strip the Summa confessorum down to its bare essentials
could be advanced here, but those given above are sufficient to offer the reader a sense of

his general approach to the material contained in John’s Summa."'

In addition to simple paraphrases of the Summa confessorum on usury, which
make up the bulk of William’s borrowings from John of Freiburg, he also made
modifications to some of John’s responses. For example, in Question 3 of the Summa
summarum on usury, which discusses the advice that the priest should offer to a debtor
who has given an oath to pay usuries or has sworn not to denounce the usurer or seek
back the usuries exacted, William added to his source in the Summa confessorum (SC
2.7.53) an extensive excerpt from Innocent IV’s Apparatus to the Liber extra. In the case
where a debtor has sworn not to seek back usuries exacted from him, he can still receive
them back, according to Innocent, by denouncing the usurer to the Church. The Church
will then compel the usurer to do penance, which cannot be accomplished without
restitution, and thus the debtor will receive back the usuries he paid without directly
violating his oath. An ecclesiastical judge can also compel others under pain of
excommunication to come forward and expose the usurer, who will subsequently be
compelled to make restitution. Finally, Innocent notes, as Raymond also does in the
Summa confessorum, that if the debtor has sworn not to denounce the usurer, this oath is

not binding since it violates the rule of the Gospel, which, as Raymond states explicitly,

ei libertatem liberandi se interim solvendo veterem vel si probabiliter dubitet utrum plus vel minus valitura
sit tempore solucionis.” Oxford, Bodleian, MS Bodley 293, fol. 190va. Cf. SC 2.7.42. Again, in Question
65 of the Summa summarum on usury, William mistakenly attributes Aquinas’ argument to Hostiensis,
who, in Question 22 of the Summa confessorum on usury is listed merely as a concordance: “An dans
peccuniam mutuam alii eo pacto vel intencione principali, ut ille remuneret ei quando indiget usuram
comittat? Dic quod sic, quia remuneracio est aliquod comodum, quia pro peccunia mutuata nichil
exspectandum est nisi benivolencia affectus, <qui> sub estimacione peccunie non cadit. Ex illo enim
procedere potest spontanea mutuacio, set repugnat ei obligacio ad mutuum faciendum in posterum, quod
non licet secundum Hostiensem, §. IX.” Oxford, Bodleian, MS Bodley 293, fol. 190ra. Cf. SC 2.7.22.

131.For further examples of William’s paraphrases of the Summa confessorum see also the notes to pp. 161
f.
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%2 William added another extract from Innocent’s

commands the love of the neighbour.
Apparatus to his paraphrase of Question 29 of the Summa confessorum on usury in his
own Question 71 on usury. To William of Rennes’ discussion in the Summa confessorum
of the different factors affecting the licitness of rent contracts purchased for the lifetime
of the buyer, William of Pagula joined Innocent’s opinion that as long as a just price

according to common, market estimation is observed, such contracts are licit."’

William’s other interventions in John’s text are less extensive, consisting of brief
explanations or minor additions to the responses contained in the Summa confessorum on
usury. For example, in Question 59 of the Summa summarum on usury, which examines
whether it is licit for a creditor who has loaned without a corrupt intention to accept a gift
offered to him by the debtor for the sake of having granted the loan or extended its term,
William added to his source’s treatment of the question (SC 2.7.8) that some say that if
the gift is moderate, then the creditor need not make restitution for it."** In Question 63 of
the Summa summarum on usury, where those who lend money and receive repayment at a

later date in another currency in order to profit through the exchange are condemned as

132.“Quid iuris si debitor iurat non denunciare vel non repetere usuras vel usuras solvere? Dic quod si
iuravit non denunciare nichilominus potest usuras et repetere et eo modo. Si autem iuraverit usuras solvere,
cogendus est Deo reddere iuramentum et cum solute fuerunt usure, creditor est conpellendus ad usuras
restituendas per sententiam ecclesiasticam. Et dicit Innocentius, ‘Si iuravit non repetere, denunciabit
ecclesie et ecclesia conpellet eum ad penitenciam, quam penitenciam non potest agere nisi solvat vel reddat
usuras. Vel etiam iudex sine alicuius denunciacione precipiet sub pena excommunicacionis quod
quicumgque scit dicat veritatem et sic coget usurarium <ad> restituendum. Si vero iuraverit non denunciare
ecclesie, tale iuramentum non est servandum, quia est contra regulam evangelii,” Extra. eodem tit., Tuas.
Extra. de iureiurando, Debitores secundum Innocentium, et Raymundum, eodem, XIIII, et secundum
Gaufredum et Hostiensem, ver. Quid si debitor.” Oxford, Bodleian, MS Bodley 293, fol. 188vb. Cf. SC
2.7.53. For the excerpt from Innocent IV, see Innocent IV (Sinibaldus Fliscus), Apparatus super quinque
libros decretalium, ad X 2.24.6.

133.“Quid si aliquis emerit a monasterio vel civitate certos annuos redditus vel certos modios annuos ad
vitam suam? Nunquid est usura? . . . Dicit Innocentius quod huiusmodi contractus licitus est dummodo
iusto precio et secundum communem estimacionem, Extra. eodem, In civitate secundum Innocentium,
Hostiensem, et secundum Raymundum §. VIII.” Oxford, Bodleian, MS Bodley 293, fol. 190rb. Cf. SC
2.7.29. For the excerpt from Innocent IV, see Innocent IV (Sinibaldus Fliscus), Apparatus super quinque
libros decretalium, ad X 5.19.6.

134.“Quid si non sit intencio creditoris corupta, debitor tamen propter mutuum acceptum vel propter
mutuum ulterius retinendum dat aliquid creditori? Nunquid creditor tenetur illud ei restituere? Dic quod
non quamdiu probabiliter credit quod ex sola dileccione ei dederit vel servierit. Si etiam credit vel
probabiliter dubitat quod propter mutuum <receptum> vel propter mutuum ulterius retinendum dederit vel
servierit, tenetur restituere. Quidam dicunt si sit modicum, non tenetur restituere, secundum doctorem et
secundum Gaufredum, eodem tit., ver. Quid sit.” Oxford, Bodleian, MS Bodley 293, fol. 189vb. Cf. SC
2.7.38.
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usurers, William added a helpful analogy to his source (SC 2.7.20). He likens such
lenders to merchants who sell their wares on credit for an increased price, charging for

the interval of time before repayment.'”

In this case, the lenders “sell” their money
dearer than its face value in exchange for repayment at a later date. By means of these
greater and lesser additions to John’s Summa, William sought to clarify its teachings and

to provide helpful guidance to the reader grappling with the extensive and often confusing

literature on the Church’s usury prohibition.

Finally, in two instances in the Summa summarum William made alterations that
changed John of Freiburg’s teaching substantially. The first and most significant instance
occurs in Question 86 of the Summa summarum on usury. There William discusses
whether the creditor is obligated to restore all the secondary gains that he made from the
usuries he exacted. In the paraphrase of his source in the Summa confessorum (2.7.65),
William only relates the older, more conservative opinion of Raymond of Penyafort, who
argues that all secondary gains are fruit of the poisonous tree and must therefore be
restored to the debtor. He completely excluded the opinions of William of Rennes,
Ulrich of Strasbourg, and Thomas Aquinas, which John offers in the Summa
confessorum. They argue that secondary gains from business that the usurer conducted
with the usuries or from fruitful land that he purchased with them are by rights his, and

136

for this reason the usurer is not liable for restitution of them.”®* Hence, here we observe a

135.“Quid si quis mutuet peccuniam redempturus alterius generis monetam ad certum terminum, vel aurum
vel argentum vel aliam speciem? An sit usurarius? Dic quod si hoc faciat ut in estimacione lucretur,
usurarius est, sicut mercatores in nundinis vendunt carius res suas pro dilacione temporis. Quandocumque
aliquid sorti accedit, usura est, eodem tit., Consuluit et secundum Hostiensem, eodem tit.” Oxford,
Bodleian, MS Bodley 293, fol. 190ra. Cf. SC 2.7.20.

136.“An usurarius teneatur restituere non solum peccuniam, set etiam quicquid cum ea lucratus est et
fructos perceptos ex re empta de peccunia usuraria? Dicunt quidam quod tenetur omnia restituere, quia ex
radice corupta venit et quia usura est quedam rapina, verum quia qui nimis emungit elicit sanguinem, et
ideo dic quod tenetur restituere quicquid ultra sortem accepit pacto precedente vel intencione corupta, non
lucrum. Et tenetur restituere omnia dampna que propter <solucionem> usure passus est debitor, set
secundum Raymundum, §. Item queritur.” Oxford, Bodleian, MS Bodley 293, fol. 190vb. Cf. SC 2.7.65.
It is difficult to say how one should interpret “non lucrum” in the quotation above. However, it must be
conceded that with these two brief words William may have intended to allude to the entire argument of
William of Rennes, Aquinas, and Ulrich of Strasbourg concerning the licitness of secondary gains from
business conducted with usuries. Nevertheless, given the importance of the question and the level of detail
required in order to understand their argument correctly, this seems unlikely to me.
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personal intervention on the part of William of Pagula, who disagreed with the latter
argument and therefore excluded it from his compendium, not wishing to give it any
further currency among his readers, lest they exonerate usurers from a burden of

restitution that William believed was legitimate.

The second alteration that William made in his Summa is much less consequential.
In Question 88 of the Summa summarum, William simply changed the wording of John’s
Question 69 on usury to ask what should be done if a Jew receives usury from Jews,
rather than a Christian, as in the original. The response, however, remains the same as in
the Summa confessorum: the best course of action is for the usurer to make restitution not
to the Jews he exacted the usuries from, but to those from whom they exacted usuries,
making restitution for them in their stead and liberating himself and them in the

process."’

The Summa summarum was thus an effective means of transmitting a substantial
portion of John’s teachings on the usury prohibition from the Breisgau to priests and their
parishioners in the diocese of Salisbury, where William, in his capacity as penitentiary for
the whole of Berkshire, would have promoted the use of the Summa summarum.
However, as the Summa summarum’s subsequent history reveals, its influence, and
consequently the influence of the teachings of the Summa confessorum contained within
it, spread beyond the diocese of Salisbury to reach locations scattered all over the English
map. Through extensive bibliographical research, Dr. Boyle has determined that from the
time William completed his Summa up to the English Reformation in the sixteenth
century, at least seventy copies of the Summa summarum were circulating in England.
Only thirteen of these manuscripts survive today."”® The majority of these copies were

owned by monasteries, cathedral chapters, and university libraries. Dr. Boyle has also

137.“Quid si Iudeus accipit usuras a Iudeis? Cui restituet? Dic quod auctoritate ecclesie restituet nomine
Tudei illis Christianis a quibus Iudeus exegerat usuras et notificet hoc Tudeo ut sciat se liberatum ab illis
Christianis per ipsius solucionem.” Oxford, Bodleian, MS Bodley 293, fol. 190vb. Cf. SC 2.7.69.

138.For the extant manuscripts of the Summa summarum, see Boyle, "'Summa summarum'," 452-54.
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succeeded in identifying some individual owners. Lewis Charlton, the bishop of
Hereford, just under 200 km to the northwest of Winkfield, possessed a copy of the
Summa summarum before 1369, as did Ralph Ergom, the bishop of Bath and Wells,
before 1396. By 1383 the Summa summarum had travelled south to Chichester, where
one of its deans possessed a copy. The Archbishop of York, over 300 km to the north of
Winkfield, owned a Summa summarum shortly after 1395, and William’s compendium
travelled almost as far west to Wales, where a community of priests possessed a copy.
Around 1417 a community of priests in Norfolk, to the northeast of Winkfield, also

possessed a copy.'”’

As such, the Summa summarum did not merely transmit a substantial portion of
the Summa confessorum’s teachings on the usury prohibition, but also diffused these
teachings to significant numbers of churchmen widely spread over the face of England.
These, in turn, further diffused its teachings through their preaching and work in the
penitential forum to the ordinary medieval men and women whose souls were in their
care. Consequently, the Summa confessorum, supplemented by William of Pagula’s own
researches into the law of the Church on usury,'* contributed partially to the formation of
popular notions of the Church’s usury ban in wide sections of medieval English society.
This hypothesis will become even more compelling after the examination of the next link
in the Summa confessorum’s chain of transmission, the Regimen animarum. In its
discussion of usury, the Regimen borrowed extensively from William’s Summa
summarum, thereby further spreading his and, by extension, John of Freiburg’s teachings

on the usury prohibition throughout England in the Late Middle Ages.

139.1bid., 426.

140.0n William’s sources in the Summa summarum generally, see Ibid., 422. In addition to the examples
discussed above, in his treatment of usury William added to the Summa confessorum extracts from Innocent
IV’s Apparatus to the Liber extra in 5.22.5 (Innocent IV (Sinibaldus Fliscus), Apparatus super quinque
libros decretalium, ad X 5.19.10) and 5.22.29 (Ibid., ad 5.19.19, v. Periculum). He also made independent
use of the Ordinary Gloss to the Decretum in 5.22.10 (Ordinary gloss to C. 14 q. 4 c. 5, Si quis clericus).
Finally, he added questiones based on his own reading of canon law in 5.22.51 (X 5.19.5) and 5.22.90
(Clem. 5.5.1). For these questions in the Summa summarum, see Oxford, Bodleian, MS Bodley 293, fols.
188vb, 189ra-b, 191ra.
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THE REGIMEN ANIMARUM: A DIGEST OF THE SUMMA SUMMARUM ON USURY FOR PARISH PRIESTS

In 1343 an anonymous Englishman compiled from diverse legal and theological
sources the Regimen animarum,'*' a small handbook for parish priests and curates that, as
the author claims, contains “all the chief items that they are instructed by the canons and
provincial constitutions to know and to expound to their parishioners and to preach to
them in church.”'** In the section on usury, the author of the Regimen drew exclusively
and extensively on William of Pagula’s questions on usury in the Summa summarum. As
a result, he indirectly transmitted a significant number of the Summa confessorum’s

questions on usury, since these had already been taken over by William in his Summa.'"

Unfortunately, we do not know anything about the author of the Regimen. Since
the Regimen draws so extensively on William’s Summa summarum and was composed
not long thereafter, its author may have spent at least part of his career in the diocese of
Salisbury, where William employed the Summa summarum in his work as penitentiary for
the county of Berkshire. It is possible that the author of the Regimen was attached in

some way to the learned society that Simon of Ghent had originally assembled around the

141.The incipit of the Regimen animarum in Brigham Young University, Harold B. Lee Library, MS 091
R263 1343 mentions the date of composition explicitly: “Incipit liber que vocatur Animarum regimen,
compilatus in anno domini MCCCXLIII” (fol. 6r). According to an article in the Gentleman’s Magazine of
February 1865 (pp. 209-12), this manuscript formerly belonged to Rev. John Sankey of Leicestershire,
though he referred to it erroneously there as the Maximum Regimen. 1 am grateful to Dr. Russ Taylor,
supervisor of reference services at BYU, and Dr. Maggie Kopp, curator of rare books at the same
institution, for this reference and for assistance with the manuscript.  Pantin notes that other manuscripts
of the Regimen also contain this date in the incipit. Pantin, English Church, 203. On the date of the
Regimen, see also Boyle, "'Oculus Sacerdotis'," 95; Boyle, "'Summa summarum'," 429-30.

142.“Ne aliquis igitur sacerdos parochialis vel curatus de hiis per ignoranciam aliqualiter se excuset, omnia
precipua que per canones et constituciones provinciales precipiuntur scire et parochianis exponere et inter
ipsos in ecclesia predicare in hac modica summa per ordinem conscribuntur.” Brigham Young University,
Harold B. Lee Library, MS 091 R263 1343, fol. 6ra.

143.1t is thanks to Dr. Boyle’s general remark that the Regimen animarum makes use of the Summa
summarum that I was able to track down its specific use of William of Pagula’s teachings on usury. See
Ibid., 429-30.
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Salisbury cathedral chapter, but in the absence of evidence it would be imprudent to

speculate any further.

Where the Regimen animarum was produced also remains unknown. The
Regimen was clearly directed to English priests, since it contains sections on
excommunications pertaining to English provincial councils, the Magna Carta, and the

4

Charter of the Forest, which would be of no interest elsewhere.'* We may therefore

suppose, at least, that it was produced in England.

The author of the Regimen does give us a clear sense of its audience and intention.
As the brief prologue to the Regimen indicates, it is directed to all priests burdened with
the cure of souls. The author wrote the handbook to provide them with medicines for sick
souls: the essential information concerning pastoral care that all parish priests must have.
Hence, he has called the treatise the Regimen animarum.'” The Regimen animarum was
thus intended as a guide to the essentials of pastoral care for English parish priests. Like
the Summa summarum, the Oculus sacerdotis, and many other English manuals of
pastoral care, it was likely conceived as an attempt to expand upon the plan of parochial
education laid down in John Peckham’s Ignorantia sacerdotum, which he issued at the

Council of Lambeth in 1281.'%

In the prologue to the Regimen animarum the author mentions William of

Pagula’s Summa summarum explicitly as one of his sources, together with the Summa

147

confessorum, which he attributed erroneously to Raymond of Penyafort.”” However,

144.c. 27, “De casibus quibus quis est excommunicatus eo facto per constituciones provinciales”; c. 28,
“De magna carta Anglie”; c. 29, “De carta et foresta Anglie.” Brigham Young University, Harold B. Lee
Library, MS 091 R263 1343, fol. 6rb.

145.“0 vos omnes sacerdotes, qui laboratis onerati et curati animarum estis, attendite et videte libellum
istum, et Dei adiutorio saturabitis et reficietis animas subditorum vestrorum. Nam in isto opusculo
continentur pericula et medicine que ad animas pertinent, et ideo Regimen animarum vocatur.” Brigham
Young University, Harold B. Lee Library, MS 091 R263 1343, fol. 6ra. See also note 142 above.

146.See p. 157 above.

147.“Compilavi enim hoc opusculum ex quibusdam libris, videlicet, Summa summarum, Raymundus,
Summa confessorum, veritatis theologie, pars oculi sacerdotis, et de libro venerabili Anselmi de concordia
presciencie et predestinacione et gracie Dei cum libero arbitrio.” Brigham Young University, Harold B.
Lee Library, MS 091 R263 1343, fol. 6ra.
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even had he not said so explicitly, the influence of the Summa summarum would not have
been hard to detect in the Regimen, since in the section on usury the author always quotes
it verbatim, adding nothing of his own to William’s compendium apart from changing the
order of some of its questions. A close reading of the section De usuris, the thirteenth
chapter of the first book of the Regimen, which pertains to “the conduct and science of

»148 reveals that the author has taken over verbatim 74 of the 90

priests and other clerics,
questions on usury in the Summa summarum."” 74 of the 75 questions on usury in the
Regimen animarum are drawn from the Summa summarum. Although the author claims
in the prologue that he made use of the Summa confessorum, in the section on usury at
least there is no direct use of John of Freiburg’s Summa. However, through its
borrowings from the Summa summarum, the Regimen indirectly transmitted 33 of the 83
questions on usury in the Summa confessorum — just 12 questions short of the number
transmitted in the Summa summarum.”™  Therefore, like its model, the Summa

summarum, the Regimen animarum transmitted a significant portion of John’s teachings

on the usury prohibition to a wider audience in the parishes of England.

Since the questions of the Regimen animarum on usury consist entirely of
verbatim quotations from the Summa summarum, it is needless to bore the reader with a
plethora of extracts from it. She already has a good idea of the contents and method of
the Regimen on usury from my discussion of the Summa summarum above. It is hoped
that one example from the Regimen will be sufficient to secure the confidence of the
reader that the remainder of its treatment of usury consists of more of the same. Thus,

Question 11 on usury of the Regimen gives the same treatment of those who lend money

148.In the prologue, the author explains that he divided the Regimen into three parts, “quarum prima est de
moribus et sciencia presbiterorum et aliorum clericorum; secunda, de exhortacionibus et doctrinis bonis
erga subditos suos faciendis; tercia, de septem sacramentis ecclesie et eorum ministracionibus in illis
agendis.” Brigham Young University, Harold B. Lee Library, MS 091 R263 1343, fol. 6ra.

149.For the following statistics, see tables 17 and 19 in Appendix II.
150.See p. 162 above.
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and receive repayment in a different currency in order to profit from the exchange as the

Summa summarum:

What if someone lends money and receives money of another kind at a fixed term,
either gold or silver or some other kind? Is he a usurer? Say that if he does this in
order to profit through speculation, he is a usurer, just like merchants who sell
their wares more expensively in the marketplace in exchange for repayment at a
later date. For whenever something is added to the Principal, there is usury, Extra.
eodem tit., and according to Hostiensis, eodem tit."”

No word has been altered from the original in the Summa summarum — a practice that the

Regimen follows throughout its absolutely derivative treatment of the usury prohibition.

The Regimen animarum indirectly incorporated a substantial number of John of
Freiburg’s questions on usury, but it did not increase the audience for his teachings to the
same extent as William of Pagula’s Summa summarum. Unlike the Summa summarum,
the Regimen did not circulate widely nor did it obtain a significant readership. According
to the researches of Bloomfield et al., only eleven manuscripts of the Regimen animarum
are extant, all held in English libraries."””> To their number we can add the manuscript that

I have consulted.'”

The Regimen animarum not only popularized the teachings of William of Pagula
on usury, but also, due to William’s own use of the Summa confessorum on usury,
established another conduit through which John’s teaching on the Church’s prohibition of
usury could reach wider audiences. Though the increase in the number of readers
exposed to John’s teachings on usury was less significant in the case of the Regimen than
in some of the other channels through which John’s Summa coursed, it nevertheless
enlarged the sphere of its reception in a country far distant from the Breisgau, where John

first composed the Summa confessorum. Insofar, moreover, as the Regimen placed the

151.Quid si quis mutuet peccuniam, recipit alterius generis monetam ad certum terminum, vel aurum vel
argentum vel aliam speciem? An sit usurarius? Dic quod si hoc faciat ut in estimacione lucratur, usurarius
est, sicut mercatores in nundinis vendunt carius res suas pro dilacione temporis. Quandocumque enim
aliquid sorti accedit, usura est, Extra. eodem tit., et secundum Hostiensem, eodem tit.” Brigham Young
University, Harold B. Lee Library, MS 091 R263 1343, fol. 39va-b. Cf. Summa summarum 5.22.63. See n.
135 on p. 166 above.

152.Bloomfield et al., Incipits of Latin Works on the Virtues and Vices, 85, no. 835.
153.Brigham Young University, Harold B. Lee Library, MS 091 R263 1343.

-172 -



teachings of the Summa summarum and Summa confessorum in the hands of more parish
priests, who, in turn, passed them along to their parishioners from the pulpit and in the
confessional, it also ensured that the Summa confessorum would continue significantly to

shape popular ideas of usury in late medieval English society.

Before leaving England and moving on to Italy for the next and final link in my
investigation into the transmission of the Summa confessorum’s teachings on usury, I will
mention briefly the minimal use that another Englishman made of John of Freiburg’s
usury doctrine. John Baconthorpe (d. 1345 x 1352) — a Paris-trained theologian, master at
Cambridge and Oxford, and provincial of the English Carmelites from 1326/27 until
1333 — makes explicit use of Question 53 on usury of the Summa confessorum (the “nova
Summa Joannis”) in Distinction 23 of his Quaestiones canonicae. The Quaestiones
canonicae consist of a commentary on the legal aspects of Book IV of Peter Lombard’s
Sentences, which Baconthorpe likely delivered in a series of lectures at Oxford in the
1340s."* In Distinction 23, Baconthorpe paraphrases the question from John’s Summa in
its entirety, which concerns the advice that the priest should offer a debtor who has sworn
to pay usuries. He adds to it that in the case of someone who has sworn to pay usuries
and not seek them back, he may nevertheless seek them back if a new circumstance (nova
causa) should modify (supervenerit) the terms of the original contract. The example that
he provides is of a usurer who in his last will instructed his heirs to make restitution in his
stead to all who can prove that they paid usuries to him. In this case, Baconthorpe
contends, a debtor who has sworn to pay usuries and not seek them back may,
notwithstanding the oath (non ratione iuramenti), seek them back by reason of the legacy.

He also adds that an oath not to denounce a usurer is illicit, since in the case of hidden

154.0n Baconthorpe’s life and works, see Emden, Biographical Register, 1:88-89; John Marenbon,
"Baconthorpe [Baco], John," in Oxford Dictionary of National Biography, online ed., ed. Lawrence
Goldman (Oxford: Oxford University Press, 2004), http:/
/www .oxforddnb.com.myaccess.library.utoronto.ca/view/article/1011 (accessed June 12, 2012). It must be
noted here that Dr. Boyle facilitated my research by being the first to recognize, in a general fashion,
Baconthorpe’s use of the Summa confessorum and William of Pagula’s Summa summarum in his
Quaestiones canonicae. See Boyle, "'Summa summarum'," 430.
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transgressions canon law obliges each person to work towards the correction of his
brother with those who he knows wish to do good in society — in this case, the authorities
of the Church. In the case of manifest transgressions, the law compels one to denounce

the transgressor.'”

In addition to this clear use of John’s Summa, Baconthorpe may also have relied
on it in his Quaestiones canonicae as a guide to legal sources on usury. Although
Baconthorpe demonstrates an independent knowledge of canon law and the Ordinary
Glosses, Aquinas’ Summa theologiae, and the works of Gottofredo da Trani, Innocent IV,
and Hostiensis, there are nevertheless instances in the Quaestiones canonicae where he
combines the same authorities in the same questions as John of Freiburg; yet, he
combines them in such a way that it is clear that he is not merely paraphrasing John’s
Summa. For example, in his discussion of the liability of those who receive goods from
usurers for making restitution, Baconthorpe combines the opinions of Hostiensis and
Gottofredo da Trani in the same way as John did in his Summa, but his treatment of the
legal aspects of the question from these sources is far more extensive than John’s, which

® Hence, it is

precludes the possibility that he merely adapted John’s question here.”
possible that while composing his Quaestiones canonicae Baconthorpe had the Summa

confessorum at his elbow as a guidebook, which he used to track down material relevant

155.Sed numquid est aliquod remedium iuramenti super usuris prestitis ne solvant post iuramentum? Dic
quod sic, ut patet in nova Summa Joannis, titulo de usuris. Quia aut solum promisit solvere, et tunc non
debet cogi ad solvendum, cum usure sint indebite, de iureiurando, Debitores. Aut solum solvere et sic habet
adhuc duo remedia. Primum, quod faciat cogi creditorem quia relaxet iuramentum vel quod desistat ab
actione, Extra. de iureiurando, c. I, §. Tuas. Secundo, quod post solutionem repetere potest. Debitor enim
debet cogi servare iuramentum suum si creditor non potest reduci ad relaxandum, sed postquam solverit,
repetere potest. Aut iuravit solvere et non repetere. Tunc non debet repetere in iudicio. Potest tamen
denuntiare ecclesie, et iudex officio suo cogere eum potest vel potest cogere ipsum ad relaxandum
iuramentum. Tamen si nova causa supervenerit, potest qui iuravit non petere noviter repetere, Extra. de
iureiurando, Nostram. Ubi quidam iuravit non repetere usuras et postea usurarius condens testamentum
precepit heredibus quod usuras restituant omnibus qui probarent se ei dedisse usuram, et sic ratione legati
potest repetere sed non ratione iuramenti. Aut iuravit solvere nec repetere nec denuntiare. Sic illicitum est
iuramentum, quia quilibet tenetur agere ad correctionem fratris apud eos quos scit velle prodesse, si sit
occultum, vel eum denuntiare, si manifestum, 2 q. 2, Si peccavit; Extra. de cognitione spirituali, A nobis;
Extra. de iureiurando, Debitores.” Joannes Bachonus, Super quatuor Sententiarum libros (Venice, 1526),
fol. 143rb (D.23 q.2 art. 1). Cf. SC 2.7.53. For the sources of Baconthorpe’s additions here see X 2.24.20
andC.2q.1c.19.

156.1bid., 145ra-b (D. 23 q. 3 art. 2). Cf. SC 2.7.55.
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to the usury prohibition in his own copies of the aforementioned theological and legal

works.

In terms of the transmission of John’s teachings on the usury ban, this moment in
the Summa confessorum’s reception history is relatively insignificant; however, I mention
it here in order to raise awareness among scholars that Baconthorpe did incorporate the
Summa confessorum into his Questiones canonicae — a fact overlooked by Walter
Ullman, who has conducted the most extensive researches into Baconthorpe’s legal
learning to date.”” It is hoped that the knowledge that Baconthorpe used John of
Freiburg’s Summa in his treatment of usury will assist scholars puzzling over his 